THE 
LAW QUARTERLY 
REVIEW. 


No. XLV. January, 1896. 








NOTES. 


i gp Lord Chief Justice's address on legal education, delivered 
on October 28 on the occasion of the Inns of Court lectures 
being thrown open, has called forth a certain amount of discussion. 
It remains to be seen whether any effectual movement will ensue. - 
Lord Russell of Killowen’s eloquence, with the Gresham University 
project in the background, may possibly convince those who would 
not listen to Lord Selborne ; but we doubt. On one point we do 
not follow the Lord Chief Justice. Why should the Inns of Court 
seek a Royal Charter for their law school? A Charter, or even an 
Act of Parliament, for the new London University by all means, 
when it is made: but all things needful, so far as the Inns are con- 
cerned, can be done as well without a Charter if they are willing. 
And if the Inns are not willing, nothing short of an Act of Parlia- 
ment will serve. 

The following memorandum on Law Teaching in the Universities, 
prepared ‘by Prof. Goudy of Oxford, has the general assent of 
the Professors and Readers in the Faculty of Law, reserving further 
consideration as to the details of the suggested curriculum, which 
are given provisionally by way of illustrating the application of 
the principles laid down. 


‘The Universities can only with propriety undertake the teaching 
of law on its ‘Aeoretica/ side. For practica] training it is necessary 
that the student should attend the Courts and work in a barrister’s 
or a solicitor’s chambers, and provision for this practical training 
should be made by the Inns of Court and the Incorporated Law 
Society. 

In every law student’s career (I speak of those who attend 
a University) there ought to be an examination at the close of his 
academic study, success in which should be rewarded by a degree 
and by admission to the second stage in his education—the practical 
training. At the close of the latter he should, if successful, be 
admitted to the Bar or to practise as a solicitor, as the case may be. 

The evil of the present system is that the theoretical and prac- 
tical study are not kept distinct. The lectures and professional 
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examinations in London are a medley of both. Consequently 
a student acquires his knowledge in an unsystematie and piece- 
meal fashion, and begins his professional work under great 
disadvantages. 

What is meant by (heoretical training? I think it should 
embrace a study of the following topics, and that three years 
should, if possible, be given to it, under some such arrangement as 
follows :— 

First Year. Roman Law and Jurisprudence. As regards this 
there should be no doubt. Modern law can only be understood 
with any thoroughness by entering at the portals of Roman Law 
and Jurisprudence. A whole year should be devoted to them; 
less would be useless; and they should be studied exclusively. To 
take up these subjects in the middle or towards the close of 
a curriculum, as so many do, is but to confuse the mind and 
immensely increase the labour of the student. 

Second Year. History of English Real Property, English Common 
Law. and International Law. 

Third Year. Constitutional Law, Outlines of Equity and Criminal 
Law. 

At the end of three years the normal student should have a fair 
knowledge of these topics, and should be examined in them for his 
degree. Stress, however, should be principally laid upon Roman 
Law, Jurisprudence, History of English Law, and Constitutional 
Law ; the other topies cannot be expected to be known except in an 
elementary way. 

As regards the non-university student, evidence of the same 
course of study at colleges and law schools should be required ; 
but the cost of University education is now so moderate, and the 
wealth of the middle classes so much increased, that it may well be 
a question whether a University degree should not be insisted on, 
as is done in France and Germany, in every case. At any rate this 
might be done if a teaching university with an efficient Faculty of 
Law were created in London. 

As to the practical training—two years should be devoted to this 
in a barrister’s or a solicitor’s chambers as the case may be. At 
the end of this period it may be a question whether the student 
should be examined by the Inns of Court or Incorporated Law 
Society in Practice, Pleading, Conveyancing, and also, more 
thoroughly than at his first examination, in Common Law and 
Equity. 

At present no practical training seems to be required for admission 
to the Bar; it is left to the candidate’s option, and apparently not 
more than one half of the intrants (if so many) attend chambers. 








Jan, 18y6.) Notes. 


What the Universities, with much reason, complain of is that 
the honour degrees in law which they have conferred are not 
(except as regards Roman law) accepted by the Inns of Court and 
Incorporated Law Society as sufficient evidence even of theoretic 
knowledge. These professional bodies do not say that their own 
examinations demand a higher standard of proficiency; on the 
contrary, it is well known that they are considerably easier. _[i.e. 
than the /onour examinations at the Universities. There is no 
question of asking the Inns of Court to recognize any other.] Any 
one who will take the trouble to compare the papers set for the 
B.C.L. degree examinations at Oxford with those set for the Bar 
examinations will see that the former are vastly more testing; and 
yet not even the B.C.L. is accepted. The consequence is that students 
are harassed by preparing for examination in theoretical subjects, 
after they have left the Universities and should be devoting them- 
selves to practical work, and the University teaching receives 
hardly any recognition.’ 


Before I knew of Prof. Goudy’s memorandum I had myself 
drawn up some shorter and rougher notes, purposely not entering 
on details, and submitted them to some of my friends and colleagues 
at both Universities, and persons of authority and experience in 
the matter in the Inns of Court; and I have already received 
indications of a considerable amount of assent. For this reason, 
and inasmuch as Prof. Goudy’s notes and mine support one 
another by independent agreement in all essentials, I think it may 
be worth while to print these also. 

I do not attempt to embody various suggestions I have received, 
as I cannot tell whether or how far any one of them, however much 
I may value it myself, would be approved of by others who have in 
a general way approved the principles. 


SuGGeEstep Basis FoR A SCHEME OF LEGAL EDUCATION. 
Part I. 


The Inns of Court Law School (which should ultimately incor- 
porate, or become, the Law Faculty of the reconstituted University 
of London) to provide a course of instruction and examination in 
law so far as it can be learnt through books, lectures, and cate- 
chetical discussion. A degree or certificate to be given on satis- 
factory passing of the examination or examinations, but this should 
not alone be a title for call to the Bar. 

Part I. 

The Inns of Court, through the Law School, to provide a further 

test of a more practical kind (not necessarily or preferably by 
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examination), which should be required in addition to Part I to 
qualify for the Bar. 

Part I to be open to all persons attending the Inns of Court Law 
School (as to possible arrangements with the Universities see below). 

Part II only to student members of the Inns of Court. 

Co-operation of Incorporated Law Society. 

The Incorporated Law Society should, if possible, be invited to 
co-operate in the formation of the Law School and to be represented 
in its directing body, so that Part I of the proposed scheme might 
be made available for both branches of the profession. The Society 
would, like the Inns of Court, make such independent provision of 
its own for further practical qualification as it thought fit. The 
scheme could be started, however, as a scheme for the Bar alone 
if the suggested co-operation were not found practicable. 

Co-operation of Universities. 

The Universities (other than London) should also be invited to 
co-operate as to Part I, with a view to making the standard of their 
Law Schools and the Inns of Court Law School uniform. This 
could probably be done by giving the Inns of Court School 
representation on the University Boards of Studies or Faculty, or 
directly in the appointment of examiners. It might then be 


arranged that Part I could be taken at the Universities by a 
system of equivalent examinations (there would be no need to 
make them joint, identical or simultaneous). 

The Universities would naturally use their own examinations, as 
they do now, for the purpose of conferring their own degrees in 
Arts or Laws. 


Independent functions of Universities and Inns of Court to be saved. 

The further evidence of advanced knowledge to be required for 
the Doctor's degree would of course remain, as now, within the 
exclusive province of each University. 

On the other hand, the Inns of Court would continue to make 
their own rules as to keeping terms and other disciplinary matters, 
which would have to be satisfied among the other conditions of 
completing the qualification for the Par under Part II. 

Necessity of Practical Qualification. 

It is an essential point in these sugyestions that call to the Bar 
should no longer be attainable by a mere paper examination of the 
ordinary scholastic or competitive type. It may seem at first sight 
that this would involve hardship to some students; but it is 
believed that the class of students, if any, who would feel aggrieved 
would be precisely those whose presence in the Inns of Court and 
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enrolment in the English Bar are least desirable in their own 
interest as well as that of the profession [and, as one learned friend 
suggests, of the public]. 


A quite different opinion is held by some persons whose opinion 
is entitled to great weight: namely, that a reformed scheme is 
desirable, but should be constructed by the Inns of Court without 
regard to the Universities or any external body. Whenever this 
opinion is stated in a form open to public discussion, we shall be 
prepared to state our reasons for dissenting from it. p 

F, P. 





No use of property which would be legal if due to a proper 
motive can become illegal because it is prompted by a motive 
which is improper or even malicious. ‘If the act, apart from 
motive, gives rise merely to damage without legal injury, the 
motive, however reprehensible it may be, will not supply that 
element.’ 

This is the principle established or reaffirmed by the House of 
Lords in the Mayor, Sc. of Bradford v. Pickles, ’95, A.C. 587, 64 
L. J. Ch. 759, and expressed by Lord Macnaghten in the words 
above quoted ('95, A. C. at p. 601). 

‘One person has a perfect right to advise another not to make 
a particular contract, and that other is at perfect liberty to follow 
that advice. But if the first person uses that persuasion with 
intent to injure the other, or to injure the person with whom he is 
going to make the contract, then the act is malicious, and the 
malice makes that unlawful which would otherwise be lawful.’ 

This is the principle, expressed in the words of Lord Esher, which 
is established or reaffirmed by the Court of Appeal in Food v. Jackson, 
95, 2Q. B. (C. A.) 21, 38, 64 L. J. Q. B. 665, and on which we believe 
the House of Lords will shortly be called on to give a final decision. 

The following result would appear to ensue. The malicious use 
which has regard to property is not in itself an abuse and illegal ; 
but the malicious use of a right which has not reference to property 
is, or may be, an abuse, and is, or may be, illegal. As regards the 
exercise of the one class of rights, motive is irrelevant ; as regards 
the exercise of the other class of rights, motive is, or may be, 
material. 

No one need assert or maintain that this state of the law is 
either absurd or unjust ; for it is open to any one to argue that the 
motive of a person who exercises his rights may in some cases be 
a matter which does not, and in other cases a matter which does, 
require consideration. But no one can deny that the present state 
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of the law bas about it an air of paradox. And at least some 
lawyers who have thought a good deal about these questions will 
hope that the pending appeal to the House of Lords in Flood v. 
Jackson may be successful. 


The following note is communicated by a learned contributor :— 
A person who looks at legal principles rather with the eye of 
a legislator than of a lawyer may possibly be more inclined to 
regret the decision of the House of Lords in Mayor, Se. of Bradford 
v. Pikes than the decision of the Court of Appeal in Flood v. 
Jackon. There are, indeed, obvious and weighty reasons why 
courts of Jaw should hesitate, as a general rule, to treat acts 
otherwise lawful as a breach of law because they are due to a bad 
or wrongful motive. Still there is no more reason in the nature of 
things why a court should not take into account the motives of 
a man’s conduct than why a court should not take into account his 
intention. It is clear that, in the present state of society, rights 
otherwise legal may be exercised maliciously, i.e. with a view to 
the injury of others, and there is a good deal to be said in favour 
of the principle that the distinctly malicious exercise of a right, 
when the malice can be proved, may, whatever the nature of the 
right, be treated as an abuse and unlawful. 








We are unable to agree to this unless and until we know what 
‘malice’ means. According to Flood v. Jackson it is anything a jury 
may think fit to call so. From this it would be only one step 
more to applying the supposed principle to business competition, 
and putting enterprise at the mercy of juries of rival tradesmen. 
If malice means personal spite or enmity, there is something to be 
said: but that will not serve to justify Flood v. Jackson. The 
defendants there had acted not from any personal motive, but in 
support of the supposed interest of their trade, and in furtherance 
of a rule which, rightly or not, they held binding on its members, 





The principle that it is an actionable wrong to hinder a man in 
his lawful business without just cause or excuse is admitted. If 
A persuades P to dismiss XY from his service—/P being entitled to 
do so without giving any reason at all—the questions seem to be, 
first, whether the act of depriving XY of his employment can be 
regarded as 4's act, and afterwards whether 4 had any just cause 
or exeuse. Now /’s act is by the supposition lawful as between 
P and X: for if not, there is nothing to discuss, the case being 
covered by settled authority. It would seem then that X may have 
a cause of action against A on/y if P was not reaily a free agent, so 
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that the act was 4’s and 4's alone. It may be troublesome to prove 
that he was not: but it does not seem to us that the law should 
be strained and its principles confused in order to enable plaintiffs 
to avoid the burden of this proof. 


It has long been supposed, on the strength of a passage in Pell’s 
‘ Principles,’ that the law of Scotland does recognize inquiry into 
the motive or disposition which prompts a man to exercise his 
rights of property in a particular way, and that acts otherwise 
entitled to immunity may be treated as wrongful in a Scottish 
court if they are found as a fact to have been done‘ in aemulationem 
vicini.. Lord Watson’s judgment in Pyck/es’s case ('95, A.C. at 
p- 598) shows that the import of a loosely worded term has been 
exaggerated, and that no such difference between the English and 
the Scottish systems really exists. 





A wife persistently charges her husband with having committed 
an unnatural criminal offence. The charge is untrue. Yet the 
wife refuses to apologize, and reiterates it. Is such conduct cruelty 
which entitles the husband to a judicial separation ? 

This is the question raised by Russe// v. Russell, ’g5, P. (C. A.) 315. 

The majority of the Court of Appeal give the following answer : 
There must be danger to life, limb, or health, bodily or mental, or 
a reasonable apprehension of it to constitute legal cruelty: the 
conduct therefore of the wife, detestable as it is, is not cruelty, 
and does not entitle the husband to a separation. 

Lord Justice Rigby, on the other hand, replies that atrocious and 
repeated insult and indignity, which makes it an absolute impossi- 
bility that the duties of married life should be discharged, is cruelty, 
and entitles the husband or wife suffering from it to a judicial 
separation. 

Which of these replies is to be treated as good law will, it is to 
be hoped, be finally decided by the House of Lords. 


The question raised by Rvsse// v. Russe// is of supreme importance, 
and demands decision. When eminent lawyers and men of sound 
sense differ as to a rule of law, it becomes critics to speak and write 
with the utmost diffidence. The judgments in Rwease// vy. Russell 
suggest the conclusion that if the definition of cruelty is to be 
determined by reference to precedents, the majority of the Court 
of Appeal have come to a right conclusion, but that, on the other 
hand, if the precedents are not decisive, and the definition of cruelty 
is to be determined by general considerations of expediency, then 
there is a great deal to be said in favour of Lord Justice Rigby’s 
opinion. Common sense revolts at the idea that one of two married 
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people can deliberately and persistently heap indignity on the 
other and not entitle the victim to a judicial separation. Many 
laymen will feel that conduct which is atrociously cruel must 
amount to cruelty. 


Russell v. Russe//, as well as other notorious divorce cases, raises 
a very wide inquiry—lIs not the time come for placing the law of 
divorce upon a broad and intelligible basis? There is a good deal 
to be said in favour of the old view that, in the interest of the 
nation, marriage ought to be indissoluble. But in spite of the 
arguments in favour of this doctrine, it has not for centuries been 
in effect the law of England, and it assuredly cannot at the present 
day be given the force of law. There is a great deal also to be said 
in favour of allowing the dissolution of a marriage in all cases in 
which the relation of the husband and the wife has become such that 
the duties of married life cannot by any possibility be discharged. 
But to persons who desire the law to be in conformity with the 
dictates of reason there appears little to be said in favour of the 
present system, which, while it recognizes that divorcee may be 
a necessity, yet often forbids the dissolution of a marriage, though 
the conduct of one or both of the parties may have rendered it 
impossible that the duties of the marriage state should be per- 
formed. Should the House of Lords feel itself bound to affirm the 
decision of the Court of Appeal in Russe// v. Russel/, their lordships 
will force upon the public the necessity of reconsidering the whole 
of our law of divorce. 


In re Seott & Alvarez, ’95, 2 Ch. (C. A.) 603, 64 L.J. Ch. 821, 
exhibits our law—to the layman at least—in a singular light. 
A ‘safe little investment’ involving the purchaser in two lawsuits, 
two appeals, and threats of more, is perhaps not unknown before ; 
the curious thing about the case is that we have here the old line 
of cleavage in our law reappearing—the contrast of the same 
contract seen through common law and equity spectacles. The 
purchaser had bound himself under the conditions of sale to assume 
the title good. He may have acted improvidently in doing so—in 
fact he soon discovered that he had—that he had given himself 
away ; but what was the Court of Appeal to do? The contract was, 
so to speak, ‘ower bad for blessing but ower guid for banning.’ 
The court could not undo it—the purchaser must forfeit his deposit 
as the penalty of his indiseretion—but the court mercifully refused 
to go further and grant the vendor that special form of relief known 
as specific performance. It would indeed be nothing short of 
a mockery—the perfection of pedantry—for the court to force on 
a purchaser a title bad, not only in a conveyancing, but in a 
business sense. 
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The proposition contended for in Sarsou v. Roberts, '95, 2 Q. B. 
(C. A.) 395, can hardly be stated without its absurdity becoming 
apparent. The furnished lodgings case—Smith v. Marratle, 11 
M. & W. 5—we know. It was somewhat anomalous, but probably 
the picture of materfamilias driving about a seaside resort with 
a fly-load of children seeking rest and finding none appealed to 
the imagination of the judges who decided it. There is no time for 
leisurely inspection of the sanitary condition of the premises, for 
satisfying the maxim ‘caveat emptor’: but to say that a letter is 
to be taken to warrant the sanitary, structural or other condition 
of the premises for the residue of the term is preposterous. No 
human foresight on his part can guard against one of his other 
lodgers getting the scarlet fever or letting the tap run. If the 
tenant wishes to insure himself against such a contingency he must 
get a collateral warranty from the letter as he would if he bought 
a watch ora horse. The whole case really arose out of an absurd 
misunderstanding of a passage in Kelly C. B.'s judgment in Wi/son 
v. Finch Hatton, 2 Ex. D. at p. 343, 46 L. J. Ex. 489, a case in which 
Lady Winchelsea took a furnished house in Belgravia for the London 
season and found a cesspool in the pantry which took a fortnight 
to remedy before she could go in: yet the landlord claimed the 
whole rent. What Kelly C. B. said was, that every day during which 
the house was unfit for habitation was a day taken from the tenancy, 
which of course it was, but a very different proposition. 





Mowbray v. Merryweather, 95, 2 Q. B. 640 (C. A.), deals with 
a rather pretty point on remoteness of damage. A contracts to 
supply ./ with all necessary tackle for a certain piece of work to 
be done by W and his workmen, whereupon the law implies, as 
was admitted, a warranty that the tackle shall be reasonably fit for 
its purposes. J/ relies on this warranty and does not examine the 
tackle supplied. In fact a part of it is defective, and might have 
been found to be so by examination, and by reason of the defect 
Z, one of M's workmen, is injured. Z recovers damages from 1, 
under the Employers’ Liability Act or otherwise. It is no answer 
to him for M to say ‘I relied on my vendor's care to supply proper 
tackle. But, as between WM and 4, WV was entitled to rely on 4’s 
warranty, and the injury to J/’s workman, and J/’s loss by having 
to pay him damages, are natural and probable results of that 
warranty being .broken, and not too remote for the parties to 
have contemplated. Therefore 1/ can recover over from A the 
compensation he has had to pay. 





Metropolitan Coal Consumers’ Association v. Scrimgeour,’95, 2 Q. B. 604 
(C.A.), is a curious example of how the law is moulded by commercial 
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convenience. For years past judges have held and counsel have 
advised that a company cannot pay a commission to brokers to 
secure its capital being subscribed, But promoters and directors 
went on paying it all the same, and at last judicial opinion has 
veered round to the side of the city, and discovered that brokerage 
is no more heinous an expenditure than the cost of advertising 
a prospectus; in fact, less so. A company may spend an uncon- 
scionable sum on circulating its prospectus or remunerating its 
promoter, but it cannot spend more on brokerage than a reasonable 
commission—say 2} per cent. To get its capital subscribed is 
a perfectly legitimate object for a company; indeed, to insure 
subseription is often indispensable. The owner of a good business 
will not sell it to a new company unless guaranteed against the 
company proving a fiasco. It may be said he should pay the 
brokerage himself; he often does, but in doing it he fixes his price 
to cover the commission, and it ultimately falls on the company. 
Abuses are more likely to oceur in such a case than when the 
company itself pays the commission. 





Gifts to persons where a confidential relation exists are another 
instance of wholesale severity on the part of our law—a severity 
growing out of the ‘almost invincible jealousy, as Lord Eldon 
describes it, with which the law regards such gifts. The policy of 
the law apart, a gift by a grateful cestui que trust to his trustee is _ 
not only legitimate but laudable—why indeed is there not more 
of such gratitude going ?—or a gift by a client to his solicitor who 
has seen him safely through the horrors of litigation or the worries 
of a ‘family’ quarrel. In nine cases out of ten no advantage is 
taken of the relation, no confidence abused. But honest men must 
suffer for the possible misdeeds of knaves, and however innocent 
the gift by a client to his solicitor may be the law disallows it, 
unless the client donor has had independent legal advice. If there 
is a hardship, the law confesses and avoids it by the simple but 
astounding paradox that everybody knows the law. Nobody does 
know it, not judges, nor barristers, nor solicitors, much less doctors 
and guardians and trustees and such like; but the theory covers 
a social necessity. The true reason of the rule is that if the law 
were relaxed, fraud in these confidential relationships would 
multiply most undesirably. Hence the inevitable decision of the 
Court of Appeal in Liles v. Terry,’95, 2 Ch. 679. 





The Queen v. Farnborough, ’95, 2 Q.B. 484 (C.C.R.), affords 
a curious example of the mistakes of law which may occasion- 
ally be committed by a presumably competent magistrate. A 
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prisoner is charged with theft. The chairman of Quarter Sessions, 
before whom the case is being tried, finds that the jury cannot 
agree on their verdict. He then asks them whether they believe 
the evidence for the prosecution, and, on their answering in the 
affirmative, directs them to find a verdict of guilty, which is found 
accordingly. It is certainly odd that, though objection was taken 
to the form in which the chairman put the case before the jury, he 
did not see its force. It is clearly one thing to believe that the 
witnesses for the prosecution are telling the truth, and quite 
another thing to find that the evidence for the prosecution shows 
that the prisoner was guilty of theft. It is lucky for the prisoner 
in Reg. v. Farniorough that an experienced lawyer did not perceive 
that in a trial for larceny the existence of the animus /urandi is a 
matter to be determined by the jury, and it is well for the public that 
the chairman's error was corrected by the Queen's Bench Division. 

A comparison of S/oddart v. Sagar,’g5, 2 Q. B. 474, 64 L.J.M.C. 
234, with Barclay v. Pearson, ’93, 2 Ch. 154; Caminada v. Hulton, 
60 L.J.M.C. 116 and Taylor v. Smetten, 11 Q. B.D. 207, leads to 
some curious conclusions. 

1. The law as to public betting and lotteries is in the highest 
degree uncertain. A man must be able to drawa very fine line who 
can discriminate between the conduct of the defendant in Barclay v. 
Pearson and the conduct of the defendant in Stoddart v. Sagar. 

2. A person may set up an institution which has all the evils of 
a lottery, and yet not incur any penalty under the Lottery Acts or 
the Betting Acts. On this point S/oddart v. Sagar is decisive. 

3. The ‘missing word competitions,’ which it was supposed were 
checked or terminated by the decision in Barclay v. Pearson, may 
by a little ingenuity be easily revived. 

4. If Parliament intends to put down public betting and lotteries 
the statute law on the subject must be wholly revised and amended. 





The privilege which protects confidential communications made 
by a client to his solicitor in view of litigation is a venerable and 
a very remarkable one. The doctor must disclose the confidences 
of the consulting room, the priest the secrets of the confessional, 
but solicitors, or rather their clients—for the privilege is the client's, 
not the solicitor’s—enjoy a unique immunity: hitherto at least 
they have, but it is not easy to say what may be the effect of 
Kekewich J.'s decision in Wil/iams vy. Quebrada Ry. Co.,’95, 2 Ch. 
751, disallowing the privilege where fraud is charged in a civil 
action. The reason of the rule is to secure perfect freedom between 
the client and his solicitor as the keeper of his legal conscience. It 
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is the compensation for the presumption that every man knows 
the law—he has full access to one who does—and as such it ought 
not to be frittered away. It may not protect communications 
made in furtherance of any criminal purpose (ey. v. Cor, 14 
Q. B. D. 153), or where client and solicitor have been concocting 
a fraud between them, are in fact co-conspirators—for concocting 
frauds is not in the ordinary course of a solicitor’s business—but 
communications between a fraudulent person and his solicitor, 
where the solicitor is no party to the fraud, have hitherto been held 
privileged (C/ar//on v. Coombes, 4 Giff. 372 ; Moruington v. Mornington, 
2J.& H. 697; Ford v. De Poutes, 5 dur. N.S. 993). It is easy 
to allege fraud, and then the privilege must be violated to see 
whether it exists. ‘Truth,’ as Knight Bruce L. J. said on this 
subject in Pearse v. Pearse (1 De G. & Sm. 25-6), ‘ may, like other 
good things, be loved unwisely.’ 


‘The world is wide, said Lord Justice Bowen once in a trade- 
mark case, ‘and there are many names.’ The world is wide, and 
there are many designs. There is really no excuse for imitation 
in a cathedral stove or anything else, and when we find such a stove 
selling largely, and another enterprising trader producing a similar 
article, only with different tracery, his conduct is only explicable 
on one hypothesis, and that is a desire to appropriate the benefit 
of another person’s business (//larper § Co. v. Wright § Co., ’95, 
2 Ch. 593, 64 L. J. Ch. 813: reversed on appeal, W. N. '95, p. 146). 
The argument of undesigned coincidence is one which may be 
commended to Judaeus Apella, and the other argument—the stock 
argument—as to the proprietor of a design or trade mark not being 
entitled to monopolize art or the English language, is about equally 
deserving of respect. In such cases, as Lord Westbury said in 
Holdsworth v. M°Crea(L. R. 2 H. L. at p. 388), and Lord Herschell in 
Hecla Foundry Co. v. Walker (14 App. Cas. 550) repeated, the appeal 
is to the eye, and rightly. It is the eye by which the buyer judges, 
and by which, if colourable imitations are by law allowed, he will 
be deceived and defrauded. 





There are a large number of meddlesome people in the world 
—busybodies—who are ready at all times to set other people to 
rights and do their duties for them, but with no intention of doing 
so gratuitously. The consequence is that the law has to lay down 
a strict, and what at times appears a harsh rule about vicarious 
acts; harsh because it frequently disappoints just moral ciaims. 
A person pays perhaps a premium on a policy to prevent it lapsing, 
or he keeps a child, though it has a parent, to save it from starving. 
He thinks—good easy man—he will get it back, but he finds him- 
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self to his dismay in the position of an involuntary philanthropist. 
The fallacy is very common with laymen, and is natural enough. 
It is not quite clear, however, whether the occupier plaintiff in 
Thompson Manufacturing Co. v. Hawes, 73 L:'T. 369, was entitled to 
much sympathy. He was served with a notice addressed to the 
owner to abate a nuisance on the premises, and he did the work 
himself. It was indiscreet, at all events without knowing the 
morals of the owner, who proved impervious to any sentimental 
notions of honour. Popular lectures on law seem desirable here, 
but perhaps the conceit of knowledge might only involve the 
layman in worse troubles. 
Aristotle, with his usual acuteness, remarks somewhere that 
there are a thousand ways of going wrong, and only one of going 
right. Section 25 of the Companies Act, 1867, is a good example. 
The possibilities of error are plentiful. You may neglect, in the 
first place, to register the contract for the shares ‘at or before the 
issue of the shares.’ This is serious, but not fatal so long as 
the company is a going concern. Or the consideration moving 
from the shareholder may not be the equivalent of cash, in which 
case you may have to pay up the balance (Ju re Theatrical Trust,’95, 
1 Ch. 771, 64 L. J.Ch. 488); or, again, the so-called contract may not 
be signed by the parties, in which case it is not a contract to satisfy 
the section (Ja re New Eberhardt Co., 43 Ch. Div. 118). a re Common 
Petroleum Eugine Co.,'95,2 Ch. 759, clears up one point which often 
arises in the process of reconstructing a company, namely, that if 
a proper contract is registered the shares may be allotted to nominees 
of the registered shareholder without any direct contract being 
entered into by the company with any nominee. This is good 
sense, because the real object of the registered contract is to give 
notice to all persons dealing with the company, whether credi- 
tors or shareholders, for what consideration—in meal or malt—the 
shares have been issued. It signifies nothing to them to whom the 
shares have been issued, but they are very much concerned to know 
whether a substantial or illusory consideration has been given. 





English people so often insure their lives in New York or other 
American offices, that it becomes a matter of some importance to 
them to know how they stand in regard of these policies—what 
law, that is to say, is to govern the contract, the dex /oci contractus 
or the /ex doci solutionis, Ordinarily the contract is considered as 
having been made at the residence, i.e. the head office, of the com- 
pany which grants it, and with reference to the law of that place 
(Parker v. Royal Exchange Co,, 8 Ct. Sess. Cas. 2nd Ser. 365): but 











14 The Law Quarterly Review. [No. XLV. 


a different rule—the /ex Joci so/utionis—was held to apply where the 
policy was granted by an English office through an agent in Scot- 
land who had full power to accept and take risks without reference 
to the head office (4//ion v. Mil/s, 3 Wils. & Shaw, 218). In Cros/and 
v. Wrigley, 73 L. T. 60, Kekewich J. has come to the same con- 
clusion—that the /er /oci solufionis governs—in the case of a policy 
granted in England by a New York office with a branch in England. 
The Seottish authorities were not cited, nor did it appear whether 
the branch in England had power to accept a proposal indepen- 
dently of the head office ; but the construction is one which will be 
acceptable to English policy-holders. Whether it will be equally 
acceptable to a New York office with a world-wide business—/o/ 
geuter, lot leges—may perhaps be doubted. 


The decision of the Court in Southwell v. Governors of Holloway 
College, 95, 2 Q. B. 487, 64 L. J. Q. B. 791, is in conformity with 
good sense. There would have been something patently absurd in 
treating Holloway College as a charity school, and on that ground 
exempting it from the payment of House Duty. The case, and 
others like it, suggests an inquiry which must often have occurred 
to any one who has had any experience in Revenue cases, Is there 
any real advantage in maintaining the exemptions in favour of 
charitable institutions which are to be found in every taxing Act? 
Tuese exemptions lead to a great deal of futile legislation. The 
benefit they confer on particular institutions is small. The amount 
of discontent they excite is great. Institutions which no ordinary 
person would call charitable are occasionally exempted from tax- 
ation. Then some institution, such as Holloway College, which is 
no more a charity school than it is a music hall, tries to claim an 
exemption to which it has no right, and its governors are aggrieved 
because their claim is not allowed. The plain truth is, that almost 
every taxing Act would be greatly improved by striking out from 
it almost every exemption ; the law would be thereby simplified, 
and no man would really lose anything substantial except the 
barristers who have devoted themselves to mastering the intricacies 
of Revenue law. eee 

It may or may not be politic for Parliament to enact that con- 
tracts made by a local authority must be made in a particular 
manner ; but it is clearly both right and wise that the Courts 
should give full effect to parliamentary enactments. From this 
point of view it is satisfactory that in the British Se. Co. v. Prescot 
Urian District Council,’95, 2 Q. B. 463, the Queen’s Bench Division 
has held that the provisions of the Public Health Act, 1875, sec. 
174 sub-see. 2,are obligatory and not only directory, and therefore 
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that a contract within the section which does not fulfil its terms 
is void. a 

In The National Bank of Scotland vy. Dickie’s Trustee, June 20, 1895, 
22 Ct. Sess. Cas. 4th Ser. (Rettie) 740, the facts are not unlike 
those in Lord Shefficld’s case (13 App. Cas. 333), and the Scots 
court arrived at a result adverse to the bank’s claim, although on 
a somewhat different ground from that taken in Lord Sheffield s 
case. In the Scots case a gentleman had asked Mr. Dickie, who 
was his stockbroker, to obtain a loan for him of £7,200, and to 
enable Dickie to negotiate the loan, he handed to him railway 
stock of considerably more value than the loan desired, in order 
that it might be pledged with the bank. The money was obtained 
from the bank by Dickie, and a transfer of the stock in the 
name of a nominee of the bank was lodged with the bank as 
security. Dickie kept his banking account with the National Bank 
of Scotland, and, on his bankruptey, a balance remained due to the 
bank, after the bank had sold the railway stock belonging to 
Dickie’s client and repaid itself the advance of £7,200. The 
stock realized considerably more than .#'7,200, and the bank 
claimed to retain this balance against Dickie’s debt to it. It was 
proved by the admissions of the bank’s officials that when stock- 
brokers applied for loans on similar securities the bank assumed 
that they were acting for clients. The bank officials also stated 
that they did not regard the borrowers—whose name indeed they 
did not know—as their customers: they looked to the broker. It 
was admitted that Dickie never had authority to pledge the stock 
for any other advance than the £7,200. The court took the view 
that if Dickie had borrowed a larger suff than he was empowered 
to borrow, the owner of the stock would undoubtedly have been 
bound by his acts to the extent of the sums advanced on an express 
contract of loan; but that in point of fact the bank, in giving Dickie 
an overdraft, did so upon his own credit, and not upon the security 
of the stock in question. It will be seen that the court did not go 
upon the ground that the bank, because it had reason to believe that 
Dickie’s authority was limited, and did not inquire into the extent of 
his authority, had thereby become personally barred, but upon the 
ground that the stock in question had never been made the subject 
of any contract except the one under which the original advance 
was made. The bank in such a case is entitled to plead against 
the principal the contract which his broker may have made with 
respect to the stock. The owner therefore cannot redeem his 
property, except on payment of the advances for which it was 
pledged. But, on the other hand, the bank cannot retain it for the 
separate debts of the agent. 
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A learned American correspondent writes as follows :—‘On the 
evening of November 27, 1895, being the eve of general Thanks- 
giving Day in the United States, the Massachusetts Society of 
Colonial Wars commemorated the 6ooth anniversary—November 
27, 1295—of the opening of the first generally representative 
Parliament of England. Among those who took part in promoting 
the commemoration, who are known in England, were Dr. Melville 
M. Bigelow, Chairman, and Professors James B. Thayer and Charles 
Gross, members of the Committee of Arrangements. The exercises 
took place in the historic Old South Meeting-House, and were 
attended by a large company of people from Boston and vicinity. 

‘A short introductory address was delivered by Mr. Bigelow, 
followed by another short address by the Governor of the Society, 
who then introduced the speaker of the evening, Abner Cheney 
Goodell, A.M. Mr. Goodell spoke on the history of popular govern- 
ment in England and in Massachusetts. His address was highly 
appreciated.’ 

We annex a copy of the notice convening the meeting, and hope 
that the fact will speak for itself to any of our readers who may be 
disposed to attach undue importance to the anti-British vapourings 
of a few professional politicians. 

1295-1895. 
SOCIETY OF COLONIAL WARS 
IN THE 
COMMONWEALTH OF MASSACHUSETTS. 

The Six Hundredth Anniversary of the first representative 
English Parliament will be commemorated by the Society, at the 
Old South Church, Boston, on the evening of November 27, 1895. 

Abner Cheney Goodell, Jun., A.M., will deliver an address on the 
Early English Parliament and the Early Representative Assemblies 
of the Massachusetts Colony and Province. 

MELVILLE M. Biae.Low, Chairman. 


Members of Patriotic Societies are requested to wear insignia. 
Additional cards of admission can be obtained by post, of the 
Secretary, at 20, Fremont Street. 





We have received the first number of the American Historical Review 
(Macmillan & Co., New York and London), which gives excellent 
promise. 





It seems convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication with the Editor 
except in very special circumstances ; and that the Editor, except as aforesaid, 
cannot be in any way answerable for MSS. so sent. 





THE GERMAN CIVIL CODE*. 
1. 
[The notes to which reference is made are collected at the end of the article.) 


HE draft of a Civil Code which will shortly be laid before the 
German Reichstag is a work of more than local or national 
interest. Whatever may be its fate—be it that the puerile petulance 
of pompous pedants or the fatal folly of factious fanatics succeed 
in their work of obstruction, or be it that the strong wave of national 
feeling and healthy common sense, which has hitherto kept the 
enterprise afloat, will also carry it into a safe harbour—the draft 
code itself and the history of its construction will be and remain 
a «tia eis alef to the lawyers of all nations. To prove the justice 
of this assertion will be my endeavour on this occasion, but the 
value of the work and the special difficulties under which it was 
accomplished cannot be properly explained without a short historical 
retrospect ' and a rapid sketch of the system of law, or, to speak 
more correctly, the numerous systems of law which at the present 
moment are in force throughout Germany. 

Those of us who have climbed the wooded hills of Thuringia or 
the Palatinate, or who have wandered through the vineyards on the 
borders of the Rhine or the Neckar, have seen and admired numerous 
castles, partly in ruins and partly preserved almost in their pristine 
splendour. The absence of these castles in most of the counties of 
England and their presence in Germany are ocular demonstrations 
of the contrast of the development of the two countries. We are 
told that in Stephen's reign there were as many kings as there were 
castles, who struck their own coin and exercised sovereign juris- 
diection*®. This is the state of things which was perpetuated in 
Germany, and it is a strange fact that whilst the strong hand of 
Henry II (who destroyed the castles ‘down to the soil’), by his organi- 
zation of a new judicial system, established an English common law 
on a firm basis, his contemporary, Frederick Barbarossa, took a step 
which for a long time destroyed all chances of the establishment of 
a common German law. By destroying the dukedoms he allowed 
the smaller vassals to enter into direct feudal relations with him ; 
and the imperial counts, who formerly had exercised jurisdiction 
in the name of the emperor, but who had subsequently received 
grants of their jurisdiction by feudal tenure, now assumed powers 
which gradually turned them into almost independent sovereigns. 

* A paper read at a meeting at the Inner Temple convened by the Society of 
Comparative Legislation. 
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A German law had never existed ; the six nations which were united 
under the Frankish empire had laws of their own, which had partly 
been reduced into writing and become known as /eges barbarorum *, 
Some imperial statutes were passed by Charlemagne, and as, owing 
to the gradual disappearance of all learning among the classes who 
had judicial powers‘, the old written books had become obsolete 
and useless, the successors of Charlemagne might easily have created 
a German law, more especially since the separation of the German 
kingdom from the rest of the Frankish monarchy (888); but they 
were not strong enough to do so. The law became disintegrated 
owing to the multiplicity of jurisdictions produced by the numerous 
grants of liberties and franchises, and by the withdrawal of towns 
from the royal counts’ jurisdiction. But.besides these territorial 
divisions there were also multifarious immunities and separate 
jurisdictions dependent on personal status, and thus by the side 
of the territorial law and the town law there was the mano- 
rial law and the ministerial law, which were all administered 
separately. 

The destruction of the dukedoms, as I have mentioned before, 
turned the small vassals and counts into sovereigns; the king’s 
justice was administered in the royal court only, and only for 
limited purposes and in an ineffective manner °. 

The movement of disintegration was arrested in the thirteenth 
century by two principal factors : the spread of general education, 
and the growth of the towns. Reading and writing now ceased to 
be the distinguishing accomplishments of the clergy, and written 
records of the proceedings of the courts began to be kept in conse- 
quence. The example was set by the imperial court, for which the 
keeping of records relating to important decisions was ordered in 
1235. The express reference to local law in the decree in question ° 
shows that there existed no idea of a common imperial law at 
that time. The precedent was followed by many of the city courts, 
and more especially in those cities to which other towns stood in 
dependent relation. Several such collections of cases, which are 
known by the name of Weistiimer, have been preserved, as well as 
general statements of city laws, for the use of subordinate towns’. 
But the great event of the thirteenth century was the publication 
of the Sachsenspiegel*, a book on the Saxon law divided into 
two parts, one dealing with the feudal, the other with the general 
territorial law. It is impossible to overstate the influence of this 
book ; it must not be forgotten that Saxon law as one uniform 
system had long ceased to exist ; for although the numerous laws 
administered in the Saxon territories had certain marked character- 
istics in common, they also contained many variations. Now the 
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Saxon law became again a recognized common system; but in 
addition to this unification of Saxon law, a general unification of 
German law might at that time have been easily accomplished. 
The law, it must be remembered, was administered by laymen who 
followed certain traditions, but who attributed no special infalli- 
bility to these traditions. A book of authority was therefore 
followed without much question as to its agreement with the law 
actually practised, and the law-book writers, who now imitated 
the Sachsenspiegel, did not pause to consider whether the law 
which they stated was absolutely correct according to local tra- 
ditions. Among the books which were thus brought out, one 
called the ‘ Mirror of the Germans,’ and one called the ‘ Mirror of 
the Suabians,’ are the best known; to a great extent they are 
copies of the‘ Mirror of the Saxons.’ Put a movement was already 
proceeding which arrested these attempts at unification on German 
lines. The Universities of Italy attracted many young men from 
Germany, where they were taught that there was only one law, and 
that the Roman law. Moreover it must not be forgotten that the 
German kings were emperors of the holy Roman Empire, and on 
that assumption they considered the Roman law as the law of the 
empire, subject to the recognition of local customs. Already in | 
1342, the imperial court was ordered henceforth to decide ac- 
cording to the statutes arid the written law of the predecessors of 
the king and emperor in the Roman Empire’; but this order 
remained without effect. 

The final establishment of Roman and canon law as the com- 
mon law of Germany is reckoned from the date of the constitution 
of the imperial chamber court (1495), which was to be composed 
of judges of whom at least one-half were to be learned lawyers— 
that is to say, lawyers trained in Roman law—and which was to 
adjudge ‘ according to the laws of the empire and the common law,’ 
but with due regard to the customs and statutes of the territories. 
Thus the so-called ‘ reception of foreign law’ into Germany was 
effected. The law of the empire and common law was deemed to 
consist (2) of Roman law as stated in Justinian’s compilation, in so 
far as it had been recognized by the glossators, (/) of the canon law 
as laid down in the corpus juris canonici in its final form, and (c) the 
law of the Lombard /idri feudorum. Local customs or rules of law, in 
so far as they were clearly established, were not intended to be 
interfered with; this is meant by the expression that the foreign 
law was received as subsidiary law, but the effect of this rule was 
not equal in all places. When the local law was firmly rooted and 
administered over a large region, like the region of the Sachsen- 
spiegel, it withstood the influence of Roman law much better than 
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in places where its rules were of a vaguer kind and covered 
a smaller area only. In such places the fact that professional 
lawyers were now also appointed as judges of the local courts '’ 
strongly worked in favour of Roman law. 

Some writers represent the introduction of Roman law into 
Germany as an arbitrary act of the sovereigns, but it cannot be 
doubted that it was only one among the several effects of the great 
revival of classical learning which at the time took possession of 
the minds of the educated classes throughout Europe. In its 
political aspect the renascence movement furthered the cause of 
enlightened despotism, and as such it was obnoxious to the masses, 
to whom the new art and the new learning meant nothing and 
gave nothing. These facts, together with the shaking of the beliefs 
in recognized authorities effected by the Reformation, were among 
the influences which caused the Peasants’ Wars of the sixteenth cen- 
tury, in the course of which the administration of foreign law by 
professional judges was represented as one of the grievances. On 
the other hand, the lawyers admitted that things were not working 
smoothly, but ascribed the cause to the confusion created by the 
mixture of laws. The Emperor Maximilian seems to have con- 
templated a general German Code in order to remove these diffi- 
culties, but his scheme was not carried out". Charles V was the 
first emperor who introduced a code embracing one part of the law 
applicable to the whole of Germany, viz. the Criminal Code, known 
as Constitutio Criminalis Carolina (1532). He was a powerful 
sovereign, and might have become a true king of Germany; but in 
the same way as Frederick Barbarossa missed the chance in 
Germany, which was taken by Henry II in England, Charles shrank 
from the policy which proved so successful for Henry VIIL If 
Charles had taken the side of the Reformation, the unification 
of German law might have been accomplished more than three 
hundred years ago. His adherence to Rome caused the disruption 
of the empire and the Thirty Years’ War, at the end of which (1648) 
the territorial sovereigns acquired powers which made them practi- 
cally independent of the king. Legislation had already before 
that time become fairly active in the territories, but it was frag- 
mentary and incomplete in manner, and its sole object was to 
supplement or explain the existing law. The last general statute 
belonging to that stage of legislation is the Codex Maximilianus 
Bavaricus Civilis (1755). 

The second half of the eighteenth century is a period of unusual 
interest in every respect; it matured the intellectual movement 
which culminated in the French Revolution and the final overthrow 
of the political ideas of the renascence, and which in the domain 
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of metaphysical and scientific inquiry removed the fetters and 
obstacles of mediaeval prejudices. It was quite in accordance with 
the spirit and tendencies of this movement to adopt and perfect the 
theory of natural law which Grotius, Pufendorf, and others had 
begun to expound in the seventeenth century’’; and it was 
under the influence of that theory that Frederick the Great in- 
structed his chancellor, Cocceji, to prepare a code on a rational 
basis, in accordance with which the first part of a draft code 
appeared in 1749 under the title of ‘Draft of the Corpus Juris 
Fredericiani’'. The influence of natural law is traceable in 
general expressions and the outward form of this draft, but in its 
practical rules it is merely a reproduction of Roman law, and it is 
also full of technical Latin words. This circumstance, and the 
further fact that it was to supersede all local customs, made it very 
unpopular, and Cocceji’s death (1755) as well as the outbreak ef 
the Seven Years’ War (1756) prevented its completion. But the 
great king did not abandon his intention, and in 1780 he instructed 
Carmer to prepare a new scheme of codification. Carmer, in his 
turn, entrusted the principal part of the work to his assistant, 
Suarez", and their labours resulted in the production of the 
code which, under the title of ‘Allgemeines Landrecht fiir die 
Preussischen Staaten,’ came into force on June 1, 1794'*, and 
which, subject to certain exceptions and modifications, is still in 
force in a large part of the kingdom of Prussia and also in some 
districts belonging to other States. The Landrecht was not to 
interfere with local customs, which were to form the subject of 
separate codifications, but only two codes embodying local customs 
(dealing respectively with the eastern and western part of the province 
of Prussia [which is situate at the north-eastern frontier of the 
Prussian kingdom]) were completed. The parts dealing with 
the law of inheritance and the effect of marriage on property were at 
tirst suspended, and the previously existing law on these subjects 
continued, but the suspension was gradually withdrawn everywhere, 
except in the Mark Brandenburg (which includes Berlin) and the 
former Duchy of Westphalia. In the former locality the old law 
(Constitutio Joachimica of 1527) still governs the matters in 
question,. whilst in the latter region they are now regulated by 
a special statute (1860) ". 

The Prussian Landrecht is the first code in the modern sense and 
the only one which, so far, has survived its hundredth anniversary. 
It is divided into an introduction and two principal parts. The 
introduction deals with the general effects of the code and contains 
a number of legal maxims, which are interesting as showing the 
effects of the new doctrines. The first part contains the provisions 
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relating to the rights and duties of individuals as such. The second 
part deals with the rights and duties attaching to individuals 
by virtue of their family relations or of their social or economical 
status (which rights and duties comprise some which are now 
generally excluded from text-books or codes dealing with private 
law only), and also contains a chapter on criminal law’. This 
arrangement and also the arrangement of the subdivisions would 
hardly be called scientific in our days, but it gives evidence of an 
intelligent purpose. The language of the Landrecht is very re- 
markable; it has no trace of the pedantry and show of learning 
which then in many quarters was still thought indispensable, and 
uses simple and popular modes of expression. Many of the legis- 
lative ideas embodied in the book were bold and advanced, and but 
for the approval of that great and far-seeing king who inspired the 
work (though he did not live to see its completion) would never 
have been ventured upon at the time. 

The chief fault of the code was tersely pointed out by Frederick 
in a marginal note to the last instalment of the second part sub- 
mitted to him in 1781, which reads as follows: ‘It is a very fat book, 
and statutes must be short and not lengthy"’.’ The legislators’ 
intention was that all contingencies should be provided for with 
such careful minuteness that no possible doubt could arise at any 
future time. The judges were not to have any discretion as regards 
interpretation, but were to consult a royal commission as to any 
doubtful points, and to be absolutely bound by their answer ?", 
This stereotyping of the law was in accordance with the doctrines 
of the law of nature, according to which a perfect system might be 
imagined, for which no changes would ever become necessary, and 
which could therefore be laid down once for all, so as to be 
available for any possible combination of circumstances. It need 
not be mentioned that in the course of time this proved a mistake ; 
the commission was dissolved, the right and duty of the judges to 
interpret the law so as to give effect to changes in the general con- 
dition of things came to be recognized. Many of the provisions of 
the code became obsolete, others were expressly repealed by sub- 
sequent legislation, but the main principles remain, and many of 
them have received full recognition by the authors of the new 
draft code. 

The next great code which was introduced into a part of 
Germany was Napoleon's Code Civil. It was planned in 1800, but 
only the fourth draft was adopted, and Napoleon's personal inter- 
vention was necessary to secure its acceptance and publicatior in 
1804*". The arrangement of the Code Civil proceeds on the 
threefold principle of subdivision familiar to the lawyers of the 
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period—according to which there was a law of persons, a law of 
things, and a Jaw of acts; only the law of persons is called ‘the law 
of the enjoyment and deprivation of civil rights, the law of things 
is called ‘the law of things and the various modifications of 
property,’ and the law of acts is called ‘the law as to the modes 
of acquiring property. The book dealing with the last named 
matter also refers to those modes of acquiring property which arise 
through family relations, and are in the Prussian Code included in 
the law of persons, and further contains the rules as to obligations 
arising from contracts or torts, which cannot logically be described 
as modes of acquiring property in any sense. But there are two 
features characterizing the Code Civil which give it a great , 
advantage over the Landrecht: the first consists in the short 
summarizing statements which precede the principal heads, the 
second in the avoidance of casuistical fetters. For the first time 
in the history of legislation broad principles are laid down, the 
application of which is left to those whose duty it is to administer 
the law. The well-known Art. 1382: ‘Tout fait de !homme qui 
cause 4 autrui un dommage oblige celui par la faute duquel il est 
arrivé a le réparer,’ is a good instance. The language of the Code 
Civil is remarkable for its conciseness and lucidity, and a large 
number of sections can be read through continuously without an 
effort and without any feeling of tedium. A further point, in 
respect of which the code represents an advance, is the repeal of all 
local laws and customs (enacted by Art. 7 of the law of 30 Ventdése 
an XII), by which means for the first time the possibility of 
ascertaining the law from one book was secured. 

The Code Civil in its original form was introduced in the regions 
now known as the Prussian Rhine Province, the Rhenish part of the 
Grand Duchy of Hesse and the Bavarian Palatinate. In the whole of 
the present Grand Duchy of Baden the ‘Paden Landrecht,’ which is 
a slightly modified translation of the Code Civil, was promulgated 
in 1809 *. 

The Austrian Code which was passed in 1811 ** is more logical 
in its systematic arrangement than either of its two predecessors. 
Like the French Code, it is divided into three parts, respectively 
called ‘the law of persons,’ ‘the law of things, and ‘ provisions 
common to the law of persons and things;’ but the provisions on the 
subjects dealt with in the third book of the French Code are here 
included in the second, which is subdivided under two main heads, 
viz. rights ‘in rem’ and rights ‘in personam.’ The first book, unlike 
the French Code, excludes all rules belonging to the domain of 
public law. The Austrian Code, being mainly an embodiment of 
Roman law, has some indirect influence on the German law ™ of 
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the present day (Austria being since 1866 separated from Germany), 
and it is still the law of some parts of Bavaria. 

The old empire was broken up in 1806, and after Napoleon’s final 
defeat the Congress of Vienna caused the German confederation to 
be formed; many of the smaller territories were then absorbed by 
the neighbouring States, but the diversities in the law still con- 
tinued. The idea of a German Code was however discussed at that 
time already, the proposal for such a code having been made by 
Thibaut, a distinguished professor of Roman law; but Savigny in 
his well-known pamplilet on the fitness of our generation for legis- 
lation and jurisprudence opposed the project, on account of the 
insufficient development of legal science, and also on the ground 
that the German language was not sufficiently formed for the pur- 
pose: apart from these temporary reasons he objected to codifica- 
tion generally ; he relied on the slow evolution of legal doctrine 
by historical forces as opposed to direct legislation on @ priori 
principles. He was one of the leaders of that historical school 
which destroyed the doctrines of natural law. The merits of this 
school cannot be denied by any one in our days, but the doctrine of 
natural law is not the only basis of codification. It is a strange 
irony of fate that, some twenty years after the publication of his 
pamphlet, Savigny undertook the task of bringing out a revised 
edition of the Prussian Code (thereby admitting that the time was 
then ripe for legislation), but that he failed to bring the task to 
a satisfactory conclusion *. The period from 18:15 to 1848 was 
barren in the field of legislation, but the national feeling which the 
wars of Napoleon had aroused in Germany, though discouraged by 
the political rulers, was fostered by the intellectual leaders, and was 
slowly gathering strength and power. It was one of the forces that 
brought about the revolutionary movement of 1848, and from that 
time it became clear to the German sovereigns that it could not be 
disregarded. The immediate result was a new activity in the field 
of national legislation. The first code which was adopted as the 
law of all the German States (like the first code enacted for England, 
Scotland, and Ireland) dealt with the law of bills of exchange. It 
was discussed by representatives of all the States, and promulgated 
as a law of the short-lived empire of that period, and either con- 
firmed or introduced as a separate State law in most of the States 
between 1848 and 1850. The last State which adopted it was the 
Electorate of Hesse, which waited till 1859. The German Mercantile 
Code was in a similar way passed as a State law by most of the 
individual States, including Austria, between 1862 and 1866, 

Mercantile law was a body of law standing apart from the general 
law as a separate aggregate of rules applicable to merchants and 
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mercantile contracts, without regard to the nationality of the 
parties or the place of the transaction. It had come to be recog- 
nized as such already in the thirteenth century. The leagues 
formed by the merchant guilds of numerous Italian towns, the 
Hanse Leagues of the North, and the great French fairs had 
contributed to the formation of this Lex Mercatoria. In England 
the law merchant was received into the common law; in Ger- 
many it remained separate from the general law, being the only 
body of law common to all Germans, but as the common mer- 
cantile law of Germany it became imbued with certain national 
characteristics. This common German Mercantile Law was broken 
into by the Prussian Code which dealt with mercantile law, and by 
the legislation of countries adopting French law who used the 
French Commercial Code as well as the Civil Code. The new German 
Mercantile Code re-established a common German Mercantile Law in 
respect of the matters to which it referred. Where the code is silent, 
mercantile customs are to be applied, and where there are no mer- 
cantile customs, the local law governs the question*®. The local 
law is also frequently referred to in the individual provisions of 
the code : for instance, the code contains certain rules relating to 
the passing of property in goods, purchased or taken by way of 
pledge, without notice of any defect in the vendor's title; these are 
followed by a proviso, according to which the general local law is 
not to be superseded, in so far as it is more favourable to the 
purchaser ; thus the Mercantile Code does not by any means contain 
the whole of what in this country would be called mercantile law. 
It is also frequently a matter of some difficulty to ascertain whether 
the law of the code or the general law is to be applied. The prac- 
tical consequences of this difficulty are sometimes very serious. 
Thus a question may arise as to the validity of a contract ; some of 
the local laws, as, for instance, the Prussian Code. require certain 
contracts to be in writing, whilst mercantile contracts as a general 
rule are free from any restriction as to form. In such cases very 
frequently the only issue between the parties is the question 
whether the code is to be applied or not. 

At the same time as the passing of the Mercantile Code one of 
the German States, the kingdom of Saxony, codified its own law. 
This code is an interesting piece of work as embodying more modern 
principles, but it is hardly worth while to dwell upon it now. 

In 1871 the Bill of Exchange Code and the Mercantile Code were 
re-enacted as imperial laws. A criminal code which in 1870 had 
been passed for the North German confederation also became the 
law of the empire. Codes of Civil and Criminal Procedure, a code 
organizing the courts throughout Germany on a uniform system 
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and establishing a Supreme Court of Appeal at Leipzig, and the 
Pankruptey Code, came into force in 1879. A great many other 
subjects were regulated by further imperial legislation, the most 
important being those dealt with by the Marriage and Registration 
Law, the Law of Copyright and Trade Marks, the Patent Law, the 
laws as to compulsory insurance and various other matters. But 
as to the matters not regulated by the codes or statutes passed by 
the imperial authorities, the local law is still applicable. Speaking 
broadly, it may be stated that out of a population of forty-two and 
a half millions, eighteen millions are governed by the Prussian 
Code, fourteen millions by the German common law, which remains 
the modernized law of Justinian, seven and a half millions by French 
law, two and a half millions by Saxon law, and half a million by 
Scandinavian law. There are therefore six general systems of law, 
but only two out of these, the system of the French and that of the 
Saxon Code, are exclusive systems; the other systems are broken 
into by the manifold local laws and customs which have been 
referred to in my historical sketch. These local rules relate more 
especially to the laws of inheritance and the law relating to the 
effect of marriage on property. The number of variations and sub- 
divisions is sometimes almost comical. It may happen that 
a boundary line runs through a house, or that even two boundary 
lines divide one building into three parts, and a story is told of 
a town in Pavaria in which the several estates of three persons 
respectively dying in different rooms of one house may have to be 
administered according to three separate systems; moreover the 
line of separation is not always geographical only, it also sepa- 
rates the various strata of the social edifice ; thus in the towns of 
Mecklenburg-Strelitz the effect of marriage on property is different 
in the case of a shop-keeper and in the case of a government official. 
In several German States the nobility are under a law of their own. 
In the city of Brunswick the wives of traders being creditors to 
their husbands are postponed to creditors, whilst the wives of other 
persons have a privileged claim for their dowry. In addition to 
this, the geographical divisions separating the systems of law as 
a general rule do not coincide with the political divisions, and even 
the State legislation is sometimes affected by this anomaly ; thus the 
Prussian Code is in force in some parts of Pavaria, but it is not in 
force in four out of the eleven provinces of Prussia, and within the 
provinces there are frequent exceptions to the general rule. Again, 
some of the special] legislation refers to the whole of a State, whilst 
other legislation refers to parts only ; thzs the Prussian law as to 
guardianship governs the whole of the Prussian monarchy, on the 
vther hand the legislation referring to land registers differs for 
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the several provinces. The result is that in every case which arises 
in Germany, the following questions must be asked: Is there any 
imperial statute? Is there any local modern statute? Is the sub- 
ject affected by older legislation? What local law governs it? The 
confusion wh‘ch arises from this state of things may easily be 
imagined, and it will not surprise anybody that the unification of 
German law was one of the things which was most eagerly asked 
for on the formation of the German empire. Attempts at codifica-_ 
tion of the whole of the general law had been made at various times 
during the century. An elaborate draft code had been prepared for 
Bavaria in 1858, and fragments of the same were published in 1860 
and 1864. The arrangement of that draft and the division of the 
subject into five parts is the one adopted by the authors of the first 
draft German Code, which is the principal subject of this paper. 
Another draft was prepared for the Grand Duchy of Hesse between 
1841 and 1853; the code for the kingdom of Saxony of 1862, which 
represents the only one of these attempts that was carried to 
a successful issue, has already been mentioned by me. As regards 
the whole of Germany, the codification of the law of obligations had 
been decided on by the Assembly of Delegates representing the 
German confederation in 1862. The preface to the draft, prepared 
by a commission in accordance with this resolution and known , 

~asthe Dresden draft, was dated June 13, 1866; but.on June 14 of 
that year the confederation was dissolved, and the draft was then 
thought to be a piece of waste paper. By a strange combination 
of facts the same draft now forms the basis of the law of obliga- 
tions in the new code. 

There were therefore the two old codes, the Prussian Code and 
the French Code, one new code, viz. the Saxon Code, and several 
carefully considered drafts which could be used as a guidance by the 
persons entrusted with the new work *. But there was something 
more than that, the common law of Germany, which, as I have 
explained, is a modernized system of Roman law ; this is not only 
administered as the law of one-third of the German population, but 
it is also the basis of all the codes, and it is the main subject of legal 
education throughout Germany. It is not taught in divisions or 
branches only, but as an organized system, each part being con- 
sidered not oniy in itself, but also in its relations to the other part 
and to the whole. This conception of the system of private law 
as a whole, and the perfection of the classifications and definitions 
brought about by the successive work of generations of eminent 
men, is a preparation for the work of codification which cannot be 
overvalued. It is, in my opinion, a condition precedent to the 
success of any codification on a large scale. 
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On July 2, 1874, a commission was appointed for the purpose 
of preparing a draft Civil Code for the German empire*. The 
commission consisted of eleven members, out of whom six were 
judges, three were officials in the ministries of justice of their 
respective States, and two were University professors. Dr. Pape, 
the President of the Supreme Court of Leipzig (the jurisdiction of 
which was then confined to mercantile matters), acted as chairman. 
As regards the first task of the commission, consisting in the 
elimination of matter to be excluded from the code, their hands 
were not entirely free, as a preliminary commission, appointed by 
the imperial parliament, had already discussed the subject, and 
although their recommendations were not to be binding on the 
commission, yet it would not have been wise to disregard them in 
respect of any matter of principle. Thus it had been resolved that 
the mercantile law and the law of bills of exchange should remain 
separate from the general law as herebefore, that the law relating 
to mines should be reserved for separate legislation, that certain 
mediaeval survivals, such as the law of feuda)] estates and inalien- 
able realty, should be disregarded, and also that part of the law 
which was of a quasi-public nature, such as the law as to sporting 
rights, as to enclosures, expropriation, &c., should not be regulated 
by imperial legislation without any further consideration. These 
recommendations were, in the main, adopted by the commission ; 
and it was also decided that those parts of the mercantile law 
which were not included in the Mercantile Code, such as several 
statutes dealing with points of maritime law, the law of co-operative 
societies, the law of insurance, the publishing law, the law as to 
copyright, patents, and similar matters, were to be left outside the 
scope of the code. The work was divided into five parts, which 
were apportioned among five members of the commission, who were 
respectively to prepare drafts relating to the parts entrusted to 
them. Each of these five draftsmen was provided with an ex- 
perienced assistant taken from outside the commission. The 
business of the draftsmen was to collect materials as to the existing 
law, to consider how far they could be used, and each, besides draft- 
ing his part, was to furnish a summarized statement of the materials 
and of his manner of dealing with the same. The draftsmen were to 
hold regular meetings, in which they were to discuss the form and 
language of the code as well as such matters of principle which 
were relevant to the whole, or at least to several parts, and also 
al] questions as to the systematic arrangements and the determina- 
tion of conflicts of jurisdiction between the several parts. The 
commission was to meet when required for the purpose of deter- 
mining all points involving important matters of principle, and 
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also such conflicts of jurisdiction as the draftsmen could not 
agree upon. 

Four out of the five parts were completed in this manner in the 
course of seven years ; the parts dealing with the law of obligations 
were at first delayed owing to the illness of the draftsman. and on 
his subsequent death were abandoned altogether, the Dresden draft 
of 1866, which I have already mentioned, having been substituted 
as a basis of discussion. During the years from 1874 to 1880, the 
draftsmen held weekly meetings for the purposes I have mentioned, 
and the commission had altogether seventy-eight meetings. From 
December, 1880, to October, 1881, the meetings were interrupted so 
as to give all members time to study the proposed drafts. At the 
last-mentioned date the second stage of the work began, during 
which the draft was gone through section by section, and an 
elaborate procedure was adopted for the purpose of securing the 
proper drafting of the amendments; the whole draft as amended 
was then again submitted to the commission for discussion, and 
finally settled at the end of 1887. Thus the work of the com- 
mission had taken thirteen years, out of which seven were used 
for the first drafting and six for the revision. But the labours of 
the commission were not at an end, as they had still to prepare 
a separate bill containing the transitory provisions and some other 
collateral subjects which, according to German practice, are gener- 
ally embodied in a separate statute called the Introductory Statute. 
The next step decided on by the Federal Council was the publica- 
tion of the jirst draft and of the ‘ motives ;’ that is to say, of the 
summarized materials accompanied by statements as to the reasons 
which induced the commission in each case to take the line which 
was finally decided upon. These motives always deal with each 
group of sections generally, and then separately with each section. 
Quite apart from the interest they offer, being, as it were, a guide 
to the legislative intentions of the commission, they also form 
a most valuable work of reference, in which the local law on any 
subject may be found stated concisely and accurately. The object 
of the publication of the draft and of the motives was to elicit 
criticism. This is expressly stated in the introduction, in which 
business men as well as lawyers are invited to express their 
opinions, and in which the imperial department of law and justice 
declares its willingness to receive and entertain all communications 
relating to the subject. 

I need hardly say that this invitation was responded to in the 
amplest manner. The floods of pamphlets, magazine articles, 
speeches, debates, newspaper leaders and paragraphs, and literary 
productions of all sorts and sizes, which deluged Germany soon 
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after the publication of the draft, cannot be adequately described. 
Most of the criticism was fair, and some of it was sensible and 
useful. The imperial department took the trouble to digest this 
criticism, and to analyze and summarize it generally as well as 
under each section. This analysis was printed but not published. 
The department however, as I know from my own experience ®’, 
willingly gave copies to lawyers about whose legitimate interest in 
the subject they were satisfied, and they similarly printed and dis- 
tributed a volume of criticism issued in the Prussian Ministry of 
Justice. As far as I have ascertained, only one of the critics, 
Mr. Biihr, a member of the imperial court at Leipzig, a very 
eminent but somewhat crotchety jurist, objected to the code on 
the ground of his general disapproval of codification. Several dis- 
tinguished men were of opinion that the draft was so hopelessly 
bad that it could not be mended; others agreed as to the defec- 
tive quality, but thought that the unity of law was so valuable to 
Germany that a bad code was better than nocode. The great majo- 
rity among practical as well as theoretical lawyers recommended 
a certain number of alterations, but approved of the draft as a 
whole. On December 15, 1890, another commission was appointed 
for the purpose of preparing a second draft on the basis of the 
first, but with due regard to the expressions of opinion, to which 
I have referred. This second commission, like the first, consisted 
of eleven members, out of whom eight were government officials, 
two were University professors, and one was a practising lawyer. 
Only two members were retained from the first commission **. In 
addition to these regular members a number of temporary mem- 
bers were appointed for specified purposes, among whom there were 
several laymen. As in the last commission, one draftsman was 
appointed for each part, but one member*' was appointed as 
general draftsman. The second draft was completed and published 
during the current year, and it is generally thought that it will be 
submitted to the Reichstag during the now approaching session. 
A prolonged discussion is not expected. Either the draft will be 
accepted as it stands or with a few minor amendments, or it will 
be rejected. In the latter event several decades will probably 
elapse before another Sisyphus will roll the heavy stone up the 
steep hill. The general Congress of German lawyers which met 
in the course of the year 1895 has, by a large majority, ex- 
pressed a strong hope that the present draft will be accepted. 
The most important Chambers of Commerce are successively pass- 
ing similar resolutions; among practical lawyers and business 
men the opinion in favour of the code is almost unanimous. 
The irreconcilables may be divided into two classes; the members 
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of the first class (whom in my introductory remarks I have called 
the pompous pedants) say the code is not German, and that it 
represents only a slightly Germanized system of Roman law. It 
is vain to tell them that the influence of Germanic law has been 
very marked throughout all the parts of the code; that, in 
their opinion, is not sufficient. They say that Roman law is 
constructed on a principle differing altogether from the principle of 
German law, and that the German law ought to abandon that 
principle. They do not heed, or perhaps they regret, that the 
thought of the educated classes in Germany has now for four cen- 
turies been under the influence of classical culture, of which the 
Roman law is by no means the worst product; that the Roman 
law itself is, by a large number of persons, looked upon with 
familiarity and fondness ; that there never was any common Ger- 
manic law, and that neither they nor their Germanistic predecessors 
have succeeded in reducing the Germanic law into a scientific 
system. What these learned men would like is a return to the 
time when status was everything and contract was nothing. But 
they know quite well, or at least they ought to know, that 
whether the code be accepted or not, the great elemental forces 
which determine the economical life of nations are not diverted 
from their course by the affected and artificial aspirations of 
a retrogressive romanticism. 

If they were alone, they would hardly be a danger to the 
prospects of the code; but the factious fanatics, whom I have 
mentioned as a second class of opponents, use the support of 
men of learning and distinction, about whose good faith and 
honourable feeling there can be no doubt, for their own sinister 
purposes. These violent politicians object to the code on various 
grounds. There is one section who takes up the German cry. 
They are the people who wish to re-introduce race-distinctions into 
modern life, and who affect to look upon the code as made in the 
interest of those whom they wish to treat as intruders. Their 
argument is rhetoric and most of their facts are fiction, but un- 
fortunately they are not a quautité négligeable in German public life. 
The Ultramontanes stand on more solid ground; to them obligatory 
civil marriage and the possibility of divorce a rincu/o are abomina- 
tions, and some of them will not sanction any code which affirms 
these institutions. The fact that civil marriage is now compulsory 
throughout the empire, that divorce is in most parts of Germany 
allowed by the existing law, and that there is no prospect of any 
change in that respect, whether the code be passed or not, has no 
influence on these politicians, and it is only a question whether 
they be numerous enough to outvote the supporters of the code. 

















Another section oppose the code on the ground that it is not sufti- 
ciently socialistic in its tendencies, and that in manifold ways it 
withholds the protection to which the weak are entitled in their 
struggle with the strong. In answer to these opponents it can be 
proved that in several respects the draft code goes further in the 
direction of socialism than any previous legislation, and also that 
whatever views may be held as to the ultimate prospects of 
socialistic doctrine, it is quite clear that at the present day a large 
majority among the educated portions of the German nation is 
opposed to them, and that a code which would disregard the view 
of that majority would have absolutely no chance of being accepted. 

The same may be said of the opposition which proceeds on the 
ground that married women ought to have been treated in a 
manner more in accordance with modern ideas. It is quite true 
that married women in England are at the present moment in 
a much more satisfactory position than their German sisters are, or 
will be after the introduction of the code, but an attempt to 
imitate English legislation in that respect would have met with 
irreconcilable opposition. The general opinion, as I have mentioned 
before, is that al] practical and substantial objections to the con- 
tents and arrangement of the first drafts have been recognized and 
removed by the authors of the second. It has in fact been said by 


competent men that the second draft is not the work either of the 
first or of the second commission, but of all lawyers in Germany. 
In a subsequent paper I shall deal with the arrangement and 


contents of the code. RB. Souverm. 


NOTES. 


1. On the history of Germanic law, see Brunner, Deutsche Rechtsgeschichte 
(of which only two volumes, embracing the time down to the end of the 
Frankish dynasty, have as yet been published); Siegel, Deutsche Rechts- 
geschichte ; Stobbe, Geschichte der deutschen Rechtsquellen; and see also 
Stobbe, Deutsches Privatrecht ; Roth, Deutsches Privatrecht ; and Heusler, 
Institutionen des deutschen Privatrechts. On the history of Roman law 
down to the end of the fifteenth century, see Savigny, Geschichte des 
rimischen Rechts im Mittelalter. There is no general work as to the later 
development, but most of the works on ‘ Pandekten’ contain short state- 
ments. See also Dr. Grueber’s introductory essay to Sohm’s Institutes of 
Roman Law, translated by J. C. Ledlie (noticed L. Q. R. viii. 257). 

2. See the passage from William of Newburgh, quoted by the Bishop of 
Oxford, Const. Hist. i. 328. 

3. These are in chronological order: lex Salica (486); lex Ribuaviorum ; 
lex Alamannorum; lex Bajuvarivrum; lex Frisionum; lex Saxonum ; lex 
Angliorum et Werinorum hve est Thuringorum. 

4 Henry III's Chancellor Wipo in his Tetralogus, published 1041 
(Monumenta Germ. Se. xi. 217), pleads for a reform of legal education in 
the following words (quoted by Siegel, l.c., p. 42) :— 
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Tune fac edictum per terram Teutonicorum 
Quilibet ut dives sibi natos instruat omnes 
Litterulis, legemque suam persuadeat illis, 

Ut cum principibus placitandi venerit usus 
Quisque suis libris exemplum proferat illis, 
Moribus his dudum vivebat Roma decenter, 
His studiis potuit tantos vincere [sic /] tyrannos ; 
Hos servant Itali post prima crepundia cuneti 
Et sudare |!] scholis mandatur tota iuventus. 
Solis Teutonicis vacuum vel turpe videtur 

Ut doceant aliquem, nisi clericus accipiatur. 
Sed, rex docte, tube cunctos per reqna doceri 
Ut tecum regnet sapientia partibus istis. 


5- The decay of the kingly power was felt keenly by intelligent men. 
See, for instance, Walter von der Vogelweide’s poem, written in 1198, 
beginning with the lines ‘Ich hérte ein wazzer diezen,’ in which the 
following passage occurs :— 

Owé dir, tiuschiu Zunge 

Wie stét din ordenunge 

Waz ni diu mugge ir kunic hat 
. Und daz din ére also zergat! 

{Alas! oh German nation, 

Sad is thy humiliation— 
That every midge now has a king, 
Thine honour is a vanished thing. | 


6. Constitutio pacis Mogunt. 1235, cap. 15: ‘Idem [notarius] scribat 
omnes sententias coram nobis in maioribus causis inventas maxime contra- 
dictorio iudicio obtentas, quae vulgo dicuntur gesammturteil ut in posterum 
in casibus similibus ambiguibus rescindatur expressa terra secundum consue- 
tudinem cuius sententiatum est.’ See Siegel, 1. c., p. 70. 

7. For details see Siegel, l.c., p. 72. The importance of the city laws 
from the point of view of unification arises from the fact that the laws of 
some of the more important cities were adopted not only by the minor 
towns standing in dependent relations to such cities, but also by other 
cities; thus the law of Hamburg was adopted by the cities of Northern 
Saxony; the laws of Frankfort and Nuremberg by the Frankish towns, 
&e., &e. 

8. The rhymed preface to the German edition of the ‘ Saxenspigel,’ which 
is not without poetical merit and is full of shrewd observations quaintly 
expressed, contains a passage which explains the title as follows :— 


Spigel der Saxen 
Sal diz buch sin genant 
Wende Saxen reht ist hiran bekant, 
Als an einem spigele de vrouwen 
Ire Antlize beschouwen. 
[Mirror of the Saxons, 
Of this book the name shall be; 
For the Saxons therein their laws may see, 
As a lady of gentle race 
In a mirror may see her face.] 
g. ‘Daz man furbaz.... allermaniklichen richten sulle und miige nach 
VOL, XII. dD 
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Kunig und Kaisern seiner vorvarn an dem rimischen riche gesetzen und 
ire geschriben rechten.’ 

10. As to the introduction of professional judges into Germany generally, 
see Stilzel, Die Entwickelung des gelehrten Richterthums in deutschen 
Territorien ; as to Brandenburg, see the same author's most interesting 
work, Brandenburg-Preussen’s Rechtsverwaltung, &c., vol. i. p. 127. 

11. See Siegel, l.c., p. 127. Some time later (1563) a learned lawyer 
expressed his opinion that such a work could be done by an expert only, 
and at the same time offered his services, subject to the payment of an 
adequate fee. Ibid. p. 128. 

12. As to the laws which prevented him, see Bryce, Holy Roman Empire, 
p. 321 sqq. 

13. See Mr. Salmond’s interesting article, L. Q. R. xi. pp. 121-131. 

14. This first part dealt with the law of persons in three books, the 
recond part, published in 1751, with the law of things in eight books, The 
third part, dealing with the law of obligations and criminal law, was never 
published. See as to this and the history of Russian law generally, Wern- 
burg, Preussisches Privatrecht, vol. i. 

15. President Stilzel, whose other works on German and Prussian legal 
history are quoted above, has written a most interesting biography of this 
eminent man (Carl Gottlieb Suarez: ein Zeitbild aus der zweiten Hiilfte 
des achtzehnten Jahrhunderts), in which he disproves the legend of a Spanish 
origin of his name, it is only a corruption of the German name ‘Schwarz,’ 
introduced by Carl Gottlieb’s father. As to the tendency of scholars at the 
time in question to give their names a learned appearance, conf. l. c., 
pp. 8-12. 

16. See Stilzel, Suarez, pp. 220-400. Frederick died in 1786, and there 
were great difficulties to contend with at the last through the influence of 
Willner, who (though Frederick the Great had rejected his application for 
a patent of nobility on the ground of his being ‘a cheating and intriguing 
parson’) had in the meantime become Minister of State and who represented 
the new code as too revolutionary. It is very doubtful whether the code 
would ever have been accepted by Frederick William II, had not the 
partition of Poland in 1793 necessitated the introduction of German law 
into the new province, for which purpose the new code seemed most 
appropriate. But the title ‘General Code’ (Allgemeines Gesetzbuch) had 
to be abandoned, as the king thought that the expression ‘ Landrecht ’ was 
less emphatic and less derogatory to the royal authority. The king’s 
tendencies came oyt clearly in a trial (reported by Stdlzel, |. c.) against 
a liberal clergyman, which nad—to a certain extent—been decided in the 
defendant's favour, upon which the king wrote, ‘I cannot understand how 
sensible people, unless they are badly disposed—as was clearly the case— 
could produce such nonsense and maintain it against their duty and their 
conscience. The judges who had been parties to the decision in question 
were not to be promoted any more and they were to pay a fine, which—the 
king added, with grim humour—was to be applied for the benefit of a 
lunatic asylum. ‘Speaking generally,’ he continues, ‘I am bound to say that 
my servants in the Courts of Justice (die Justizbedienten) have lately assumed 
a tone which I do not like at all. It is almost as if they were to constitute 
a sort of “ Parlament,” which I will never allow them to do; for I will on 
every occasion rap their knuckles severely (derbe auf die Finger klopfen), 
unless they will get out of this habit. The judgment in question contains 
passages for which its author would have deserved incarceration in a 
fortress.’ 
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17. For details as to the localities governed by the ‘ Landrecht,’ see Roth, 
Deutsches Privatrecht, vol. i. §§ 8 and 9. 

18. The arrangement somewhat resembles the one adopted by Blackstone. 
His first book corresponds to the second book of the Prus-ian Code and 
vice versa, only the Law of Torts which in the German Code is included in 
the Law of Things, and the Criminal law included under the Law of Persons, 
in Blackstone's Commentaries form separate books, respectively called 
Private Wrongs and Public Wrongs. 

19. Stilzel, Suarez, p. 239. 

20. See Landrecht, Introduction, $§ 47 and 48; these sections were sub- 
sequently repealed. 

21. The name first given to it was ‘Code Civil des Frangais,’ the title 
‘Code Napoléon’ was imposed by statute in 1807, withdrawn in 1816, 
re-imposed in 1852 and again withdrawn in 1870, the present title is Code 
Civil. 

22. It also constitutes the law of Belgium, and was imitated by a large 
number of foreign codes, e.g. the Italian, Portuguese, Spanish, Chilian, and 
Mexican Civil Codes. It is also the basis of the Civil Code of Lower 
Canada, and is in force in the Island of Mauritius. 

23. The codification of Austrian law had been a favourite scheme of the 
Empress Maria Theresa, who appointed a Commission for the purpose in 
1713; a draft was finished in 1767, but rejected. A second draft was 
subsequently prepared, and its first part, dealing with a portion of the law 
of persons only, was in 1787 passed under the name of the Josephine Code. 
This code is still in force in a part of the Bavarian province of Suabia. See 
Roth, D. P., I. p. 245, and the authorities there mentioned. 

24. See Roth, D. P., I. p. ix; Unger’s work on Austrian law (of which 
only three volumes, I, Il, and VI have appeared) is frequently quoted in 
German courts. 

25. See Stilzel, Suarez, p. 447. 

26. See German Mercantile Code, s. 1. 

27. The Swiss Code of Obligations, which is in force since January 1, 
1883, was‘also of great use. 

28. Most interesting details on the work of the first Commission are 
given by Geheimrath Vierhaus (then a judge of the Court of Appeal in 
Cassel, now a councillor in the Prussian Ministry of Justice), in his 
Entstehungsgeschichte des Entwurfes eines biirgerlichen Gesetzbuches fiir 
das Deutsche Reich. This work also contains a sketch of the previous 
codes and draft codes. 

29. I take this opportunity of expressing my sense of obligation to the 
Department, who from the time of my first application has regularly supplied 
me with all information relating to the code published by the Department. 

30. The first president was Geh. Rath von Oelschliiger, then Secretary of 
State and now President of the Supreme Court at Leipzig; his successor 
was the late Geh. Rath Hanauer (then Secretary of State), but the principal 
part of the work was accomplished during the presidency of Geh. Rath 
Kiintzel (who before his assumption of the presidential chair had acted as 
vice-president). 

31. This was Geh. Rath Planck, one of the two members who had formed 
part of the first Commission. E. 8. 





A POINT ON CONDITIONS IN RESTRAINT OF MARRIAGE. 


FPXHE question, whether a condition subsequent in general 

restraint of marriage is valid, if annexed to a gift of real 
estate, has elicited conflicting opinions from text-writers of 
established reputation. The late Mr. Jarman wrote ' that ‘even 
in regard to devises of real estate, it seems to be generally admitted 
(though the point rests rather on principle than decision) that 
unqualified restrictions on marriage are -void, on grounds of public 
policy.’ And his editors have not seen any reason to depart from 
this statement *. The late Mr. Joshua Williams, too, expressed the 
opinion * that ‘the rules respecting real and personal estate so far 
agree that a condition annexed to a gift of either, that a person 
shall not marry at all, is void.’ On the other hand Mr. Theobald 
says‘ that ‘a condition subsequent in restraint of marriage, when 
the estates are for life or in fee, is, it seems, valid as regards realty.’ 
And Sir Frederick Pollock has stated ° that a condition subsequent 
in general restraint of marriage is ‘ good, it seems, as to real estate ; 
at any rate if the disposition, in whatever form, can be taken to 
show an intention, not of discouraging marriage, but of making 
a provision until marriage.’ Under these circumstances, it may be 
of interest to call attention to the authorities. Those in favour of 
the invalidity of the condition, though annexed to a gift of real 
estate, are the following :— 

1. Y. B. 43 Edw. ILI. 6 a, per Kirton ; abridged, Rolle Abr. 418 (6). 
This is really no more than an argument of counsel, as appears 
from the Year Book, but it may be considered as having been 
erected into an authority by its adoption by the Court of Exchequer 
Chamber in their judgment in Low v. Peers, Wilmot’s cases, 364, 
376. Kirton’s proposition was that, if a man leases for life upon 
condition that if the lessee shall marry without licence he shall 
re-enter, it is a good condition. The Court of Exchequer Chamber 
pointed out that Kirton added, ‘ Yet it is a condition against the 

* Jarm., Wills, 842, 1st ed. 2 See 2 Jarm,, Wills, 8g2, sth ed, 

> Principles of the Law of Personal Property, 427, 11th ed., citing Shepp. Touch. 
132; Perrin v. Lyon, g East, 170, 182, 9 R. R. 520, 529; Kishton v. Cobb, g Sim. 615, 
a My. & Cr. 145; Morley v. Rennddson, 2 Hare, 570. 

* Theobald on Wills, 498, 4th ed., citing Jones v. Jones, 1 Q. B.D. 2795; Bellairs 
v. Bellaire, L. R. 18 Eq. 510. 


* Pollock on Contracts, 236, 6th ed., citing 1 Atk. 380 n.; Jones v. Jones, 1 Q. B.D 
279 It will be observed that the statement ix considerably qualified.—Ep.| 
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Common Law, and the court said that, so far as Kirton’s dictum 
goes, it is an authority in point condemning such restraints (mean- 
ing, apparently, general restraints). 

2. Fry v. Porter, 1 Mod. 303, 308, where Hale C. B. gave as 
a reason for holding valid an executory devise over in case the 
female devisee of an estate tail married without the consent of three 
persons specified, ‘that she is not thereby bound from marriage.’ 
This implies (as is shown in Low v. Peers, Wilmot, 377) that if the 
condition subsequent in that case had been in general restraint of 
marriage, it would have been void. 

3. Shepp. Touch. 132, where it is laid down generally that 
a condition, that a man shall not marry, is void. 

4. Harvey v. Aston, Com. 726, 729, per Comyns C.B., that if 
a portion (i.e. a sum charged on land) were to be given on con- 
sideration that a daughter should not marry, such a condition 
should be rejected ‘as repugnant to the original institution of the 
creation of mankind.’ 

5. Low v. Peers, 4 Burr. 2225, in Cam. Scace., Wilmot’s Cases, 364, 
where it was held that a contract in general restraint of marriage 
is void for illegality. It will be seen from the judgment of the 
Exchequer Chamber already mentioned that the court treated the 
principle, that a general restraint of marriage is illegal, as estab- 
lished ; see Wilm. 376-7. 

6, Keily v. Moxck, in the Irish Parliament, 3 Ridg, P. C. 205, 
where the Irish Chancellor expressed the opinion that a condition 
subsequent in general restraint of marriage would be void if annexed 
to a legacy charged in the first instance on real estate ; see pp. 254. 
260, 261, 265. 

7. Perrin v. Lyon, g East 170, y R. R. 520, where the Court of 
King’s Bench upheld an executory devise over in case the testator's 
daughter should marry a Scotsman, and Lord Ellenborough C. J. 
said that he saw no ground for holding the condition to be void, as 
being in general restraint of marriage, thus recognizing the principle 
contended for in Mr. Jarman’s book. 

8. Egerton v. Brownlow, 4 H. L. C. 1, 125, where Parke B. 
instanced conditions or contracts not to marry amongst ‘cases in 
which contracts or provisoes have been held to be illegal on prinei- 
ples long recognized by the Common Law.’ 

g. Allen v. Jackson, 1 Ch. D. 399, where it seems to have been 
recognized by the Court of Appeal that a general restraint upon 
marriage is against the policy of the law. The proviso in that case 
was annexed to a gift of the residue of the testatrix’s es/a/e, which 
would include real estate; and was held to be valid because it 
restrained second marriage only. 
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10. Jones v. Jones, 1. Q. B. D. 279, where Blackburn J. admitted 
(p. 282) that there was strong authority that, where the object of 
a will is to restrain marriage and to promote celibacy, the courts 
will hold such a condition to be contrary to public policy and void ; 
and Lush J. stated (p. 283) the question in the case to be whether 
the devise should be construed as a provision for the testator’s niece 
while she remained single, or as a condition that she should remain 
in a state of celibacy under the penalty of losing her share. By 
dint of attributing to the testator various motives which he had 
not expressed in his will, the court brought themselves to decide 
in favour of the former of the two alternatives put by Lush J. 
But the actual decision was no more than that the words used in 
that particular will were equivalent to a limitation to the testator’s 
niece during celibacy. And the posing of the latter alternative 
was a clear recognition of the principle of the invalidity of a con- 
dition subsequent in general restraint of marriage, even though 
annexed to a devise of land. 

11. Jenner v. Turner, 16 Ch. D. 188, 197, where Bacon V.C. 
recognized the general principle above mentioned, but held that 
a condition that a devisee should not marry a domestic servant 
was not in general restraint of marriage. 

The authorities, which appear to favour the validity of a condition 
subsequent in general restraint of marriage, if annexed to a gift of 
real estate, are these :— 

1. Larl of Arundel’s case, Jenk. sixth century, p. 243, where it 
seems to have been resolved that a condition annexed to an estate 
tail that the donee shall not marry is void ; for without marriage 
he cannot have an heir of his body; but that it is otherwise of 
a fee, for the collateral heir may inherit. It is, however, submitted 
that in this case no question was considered but whether the con- 
dition mentioned was void for repugnancy to the estate given; and 
that it is of no authority upon the question whether the condition 
be void for legality. 

2. 1 Atk. 380 n., where it is stated that a condition subsequent 
in restraint of marriage operates, in the case of real estate, by 
divesting the estate before vested. At first sight this statement 
appears applicable to conditions in general restraint of marriage ; 
and so it seems to have been understood by Sir Frederick Pollock". 
But it should be noticed that the statement in Atkyn is prefaced 
by the following :— 

‘With respect to the subject of the above case (i.e. Marvey v. 
Aston, | Atk. 361), the following observations occur.’ 

Now Harvey vy. Aston was a case of a particular restraint on 


' See ante, p. 36. 
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marriage ; and so it will be found, are all the authorities cited in 
the note on p. 380 in support of the statement above quoted '. The 
fair inference is, it is submitted, that the statement must be read 
as applying to particu/ar restraints only. And it is exactly with 
regard to particular restraints on marriage, that is, to conditions 
requiring the consent of some specified person or persons to 
marriage, that a distinction has been established between the 
rule of the common law applicable to gifts of land or money 
charged thereon and the rules of equity applicable to gifts of 
personalty °. 

3. Bellaivs v. Bellairs, L. R. 18 Eq. 510, 513, where the late 
M. R. said, ‘In the present case the law is settled thus far, that 
a general condition prohibiting marriage, by which a legacy is cut 
down, is void. I consider that to be the law of the courts of 
equity. It is equally the law of these courts that a charge on 
land does not follow the same rule, it follows the rule of the 
common law, as it is called, as distinguished from the rule of 
equity.’ It is to be observed, however, that it was not necessary 
to the decision of the case that a judicial definition should be given 
of the common law rule as to conditions subsequent in general 
restraint of marriage, by which devises of land and charges on land 
are governed. For the point decided was simply that a gift of the 
income of a mixed fund arising from the proceeds of sale of real 
and personal estate was to be regulated by the law applicable to 
gifts of personalty. It appears too from the report*® that six 
eminent counsel, appearing for various parties, with one accord 
maintained that ‘the rule that conditions in restraint of marriage 
are void is unknown to the common law; it was borrowed by the 
Ecclesiastical Courts from the canon law, and applies only to gifts 
over which those courts had jurisdiction, viz., money legacies and 
gifts of pure personalty. This was their major premiss, their 
minor being that a gift of a mixed fund, at all events so far as the 
fund represents the proceeds of real estate, is governed by the rule 
applicable to gifts of land. Tne M. R. decided against them without 
hearing counsel for the opposite side, so there was no opportunity 
of citing the authorities, which establish the common law rule against 
restraint of marriage. But the ground of the decision against them 
was that their minor premiss could not be sustained, either on prin- 
ciple or authority. The worth of their major premiss was thus 
rendered irrelevant : but the late learned judge, whose knowledge 

' These are 1 Rolle Abr, 418, pl. 6; Fry v. Porter, ubi sup. (as to which see 
pp. 36, 37 above) ; and Pullyn v. Ready, 2 Atk. §87. 

* See Fry v. Porter, ante, p. 37; Reves v. Herne, § Vin. Abr. 343, pl. 41; Harvey 


v. Aston, 1 Atk. 3615; Pullym v. Ready, 2 Atk. 587; Reynish v. Martin, 3 Atk. 330; 
Scott v. Tyler, 2 Dick. 712, 719. L. R. 18 Eq. §11, 12. 





of the common law was not equal to his acquaintance with the 
principles of equity, was unfortunately misled into accepting it. 

It is not easy to understand how it can be maintained, in the face 
of the decision in Low v. Peers before mentioned, that there is no 
rule of the common law against general restraint of marriage. But 
of course Low vy. Peers was not cited by the counsel who were heard 
in Bellairs v. Beilairs. 

4. Mr. Justice Blackburn, in his judgment in Jones v. Jones, 
1 Q. B. D. 279, 282, seems to lay down that the rule of the invalidity 
of conditions in general restraint of marriage was adopted from the 
ecclesiastical or civil law by the courts of equity and is inappli- 
cable to a devise of land, which is governed by the rules of the 
common law ; though, as we have seen’, he admitted that there is 
strong authority that when the object of the will is to restrain 
marriage and to promote celibacy, the court will hold such a con- 
dition to be contrary to public policy and void. It seems impossible 
to avoid the conclusion that his lordship’s judgment in this case 
was either ill-reported or ill-considered. The truth appears to be 
that it is the rule relating to the invalidity of particu/ar restraints 
on marriage which was adopted by the courts of equity from the 
ecclesiastical law and is inapplicable to a devise of land*. As 
has been already pointed out*, a rule of the common law, pro- 
hibiting general restraint of marriage as being against public 
policy, was certainly established directly in Low v. Peers. And it 
was settled in Zyerton v. Earl Brownlow * that an executory devise 
over to take effect upon the non-fulfilment of conditions, which it 
is against public policy to impose, is void. 

It is submitted that the weight of authority is decidedly in 
favour of the opinion that a condition subsequent in general 
restraint of marriage is invalid, though annexed to a gift of 


real estate. 
T. Cyprian WILLIAMS. 


* Ante, p. 38. 
* See the cases cited in note 2 to p. 39 above. 
* Ante, p. 37. ‘4H Lc. 1. 








CREDITOR AND DEBTOR IN INDIA. 


pps of vast practical importance to the majority of the 

population of India has recently been brought into prominent 
notice by a debate in the Legislative Council at Caleutta. The 
Honourable Mohiny Mohun Roy moved for permission ‘ to introduce 
a Bill to regulate the award of interest in suits for simple money 
debts and mortgage debts!.’ A debate followed, in which it was 
admitted by every member who spoke that. the object of the Bill 
was extremely desirable. Sir Griffith Evans pointed out that ‘the 
peasantry are being divorced from the land. If they are allowed 
to till their ancestral holdings at all, it is as serfs of the money- 
lenders. In the old days the usurer could only take the crop and 
not the land. Under our laws both are taken'.’ Permission was 
given to introduce the Bill. It consists of a single section, which 
is admittedly in a tentative form, subject to be recast in the light 
of suggestions which have been sought for in every province and 
administration of the Empire. The Bill practically opens up the 
complex question of the relation of creditor and debtor in India. 

The population of India is in the main agricultural, and it dwells 
in villages rather than in towns. Nine-tenths of the population 
are found in villages, each of which does not number more than five 
thousand souls ; more than four-fifths dwell in villages which have 
less than a thousand inhabitants apiece. The general mean popu- 
lation per village is 363%. In many of these small cultivating 
communities there resides a village money-lender; and he and his 
forefathers have probably resided in that same village for genera- 
tions. When the village is very small, the inhabitants may have 
no money-lender of their own, and then when occasion demands 
they resort to another village to negotiate a loan. Ifa village is 
large or rising in prosperity it may support a second or a third 
money-lender, but as a general rule each money-lender or village 
banker has his own c/ienfée/e, and regards a new customer with 
a certain amount of probably well-founded suspicion, for he likes 
to know as much about each of his customers as if he were his 
family solicitor. The ordinary agriculturist is fairly thrifty and 
economical, and if the seasons go well with him, he saves a little 


* Gazette of India, Extraordinary, March 13, 1895, pp. 11-16. 
* Census of India, 1891, General Report, p. 49. 
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money and invests it in jewellery for his womankind or buries it 
under the mud floor of his hut. In good years the village banker 
looks to grain-cealing rather than usury for his gains. Ifa bad 
year comes, the thrifty peasant pulls through the first and even the 
second bad season, but he can rarely hold on longer than this. 
The marriages of his children again are occasions on which it is 
a point of honour with him to follow the custom of his ancestors 
and launch out into extravagant expenditure. His horn is exalted 
among his neighbours in proportion to the number of guests whom 
he entertains, and the /argesse which he distributes. The entire 
income for one or two good years is frequently thus spent. I have 
personally known instances in which a guardian has applied for 
permission to spend one-half, two-thirds, and even the whole of 
a ward's property upon marriage expenses: the guardian has upon 
such occasions gone away disgusted with the court for refusing 
what seemed to him or her a perfectly reasonable request. There 
are other ceremonies also which are made an occasion for extrava- 
gance, but as these are mostly observed by the well-to-do classes, 
they need not be specified in the present connexion. Weddings 
and bad harvests are what usually bring the cultivator to the 
village money-lender. If the borrower is in no previous difficulty, 
he has no difficulty in getting money on the security of his land 
at one per cent. per mensem ; if he is also known to be a man of 
probity he may get the same terms upon a simple money bond. 
An advance for purposes of cultivation is often made upon a contract 
to repay the same with 25 or 50 per cent. interest after the next 
harvest. In such a case the banker has in addition to his interest 
the advantage of the market prices, for seed-grain is dear at sowing 
time, and grain is at its cheapest when the banker, recoups himself 
for his advance. The terms which have been mentioned may seem 
high to English readers, but they are customary in an Indian village, 
and there are very few cultivators, and not many landlords, who 
would dream of asking for more favourable rates. They are terms 
on which loans can be, and very frequently are, repaid when the 
time for repayment arrives. It is when the debtor gets behindhand 
with his payments that his trouble begins. The banker, if he has 
any doubt as to his client’s future solvency, insists upon ample 
security in the shape of a simple mortgage, and in this he is 
certainly justified, for an ordinary cultivator, when he is in 
pecuniary difficulties, is apt to lose his little stock of probity and 
to seek to indulge in very shady transactions. He will give 
a second and a third mortgage without any mention of a prior 
encumbrance, merely thanking his gods for the accommodation 
which he has received. Occasionally he manages to grant an 
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usufructuary mortgage to a mortgagee who takes possession and 
then immediately turns out and puts him in as his lessee. Even 
without trickery of this kind, the debtor who falls behindhand has 
great difficulty in making up leeway, and in a very great many cases 
he is sold up. He loses his proprietary rights: he may stop on as the 
tenant of the auction-purchaser : his ultimate fate is probably that 
of a tenant-at-will, paying over to his landlord everything except 
the pittance which suffices to keep the bodies and souls of himself 
and his family together. That the transfer of land is going on at 
an alarming rate the statistics of the Registration Department show 
only too clearly. The fact is known and admitted and universally 
deplored. The transfer of land in an old-world conservative 
country such as India wears quite another aspect, and bears quite 
a different meaning from a similar amount of transfer in a young 
or a commercial country. As Sir Griffith Evans says in the speech 
from which I have already quoted: ‘It is one of the grave political 
dangers of the future. For their lands the peasantry have always 
been ready to fight and die. We are ousting the warrior peasantry 
by our laws and courts to put in the usurer. We shall want our 
army one day to keep him in.’ 

It is not merely that the old proprietors are ousted. This has 
happened time after time all over India. In Bundelkhand, the 
earliest conquerors and landowners of whom we have record were 
the Chandels, and there are Chandels still in the land. The Chan- 
dels as a body however were ousted by the Ranghars, and they in 
their turn were ousted by the Bundelas, who gave their name to 
the country, but who lost their land to the Mahrattas and Musal- 
mans. In Azamgarh the Rajbhars and other low tribes were at one 
time lords of the soil. The Bhuinhars, a high caste race who claim 
Brahmanical descent, swept out the Rajputs who had already swept 
out the Rajbhars, and they were followed by the tide of Muham- 
madan conquest. Rohilkhand, to take another example, is called 
after the Rohillas, and they only date from the beginning of the 
last century. What has happened in Bundelkhand is but typical 
of what has happened almost universally throughout the plains 
of India. One set of landholders has been ousted by another, and 
has henceforth oceupied an inferior position in the social scale. 
Rajputana is the only considerable exception. But in these 
changes the new proprietors, though militant, have also been 
agricultural. Their tastes and their sympathies have been akin 
to those of the men they dispossessed. With their own right 
hands they kept their own; but they and their predecessors could 
live together, after a time, in more or less of peace and amity, for 
they understood and appreciated one another. But with the banker- 
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landlord it is not so: he is not a cultivator himself; his sole idea is 
to rack-rent his tenants, and he is usually an absentee landlord. 
The money-lender has existed from the time whereof the memory 
of man runneth not to the contrary, and in fact he existed long 
before the first year of Richard I. But it is only under our pro- 
tection that he has become a landlord. The laws of Manu 
contemplate a temporary alienation of the land, whereby a mort- 
gagee might recoup himself out of the rents and profits, but a sale 
of the proprietary interest is nowhere mentioned. Such an in- 
fringement of caste occupation is foreign to Hindu ideas. The 
truth and falsehood of trade was the province of the Banya, and 
agriculture was outside his scope. ‘ Within the circle of the Vaisya, 
or colonists of Aryan descent, function became hereditary through 
trade guilds, in imitation of the higher. classes'.’ It is only the 
Pax Britannica which has rendered it possible for the money-lender 
to creep into the land-owning classes. Even though a money- 
lender purchased land at an auction sale held in execution of 
a decree, he still dared not go near the place. Twenty-five years 
ago Sir Auckland Colvin reported that there were villages within 
a few miles of him * where it is as much as the auction-purchaser's 
life is worth to show his face unattended by a rabble of cudgellers.’ 
Sir William Muir in 1872 wrote that ‘ the state of the law and the 
action of our courts have thrown the new proprietors and the old 
cultivating communities into a bitter antagonism which ends too 
often in riot and bloodshed.’ Every year renders the population 
more law-binding, but there are numerous Thakur and Jat and 
Gujar villages in which an auction-purchaser would be very little 
safer to-day than he would have been twenty years ago. Economi- 
cally and politically it is in India an evil that the land should thus 
be divorced from its old proprietors. The auction-purchaser is 
some wealthy money-lender living in some large town: he is an 
absentee landlord, and his general method is to break up every 
species of tenant-right whenever possible, and to reduce all his 
tenants to the position of tenants-at-will, whereby permanent 
improvement becomes impossible and good husbandry is dis- 
couraged. Nor is the evil merely economic, it is also political. It 
is said that numbers of the old proprietors in Rohilkhand, who 
stood with us during the Mutiny, would in another mutiny join the 
rebels. They have lost their estates and their loyalty has gone by 
the board. The Census of India Report for 1891 shows that two- 
thirds of the money-lenders in Assam are now landowners ; in 
Bombay and the Central Provinces the proportion is about one- 


' Census of India, 1891, General Report, p. 183. 
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third; in Madras and the Punjab it exceeds one-sixth ; while in the 
North-Western Provinces it is nearly one-half. There is a remark- 
able difference between British India and the Native States, 
‘where for the most part the transfer of land to a creditor is unusual, 
if not unlawful,’ and the writer of the Report remarks that as 
regards the extent to which the land is passing into the hand of the 
money-lender, ‘the evidence of the census as it stands is not at all 
reassuring’ (p. 116). So much as regards the evil: I will now 
consider the proposed remedies. 

The remedy proposed by the Honourable Mohiny Mohun Roy in 
the Viceroy’s Legislative Council was the reintroduction of the 
Rule of Damdiipat. This rule, the rule of double principal, was to 
the effect that no creditor, whether his bond carried simple or 
compound interest, should recover more as interest than the amount 
of his principal. If a creditor lent one hundred rupees then, what- 
ever the terms of his contract were, and no matter how long he 
delayed in bringing his suit, he could not recover more than two 
hundred rupees. The rule did not extend to transactions in grain, 
but for money transactions between Hindus it was undoubtedly, so 
far as there was any common law. part of the common law of India. 
It is given in Manu (viii. 151): ‘ In money transactions interest paid 
at one time shall never exceed the double. The same rule is 
found in the older law-givers. In the Institutes of Vishnu (vi. 11) it 
runs thus: ‘On gold the interest shall rise no higher than to make 
the debt double.’ In Brihaspati, in Katyayana, and in Yajnavalka, 
the same rule is given. The rule as laid down by the sage Gautama 
(xii. 31) stands thus: ‘Ifthe loan remains outstanding for a long 
time, the principal may be doubled, after which interest ceases.’ 
Narada states that the rule of Damdipat is the paramount rule, 
although the rate customary in the country may be different. 
There is no doubt that, as between Hindus, transactions were 
governed by this rule. As between Muhammadans interest was 
forbidden altogether by the Kuran. For transactions between 
Hindus and Muhammadans there was no rule, and there could be 
no rule so long as the Jaw depended upon a religious sanction. 
The rule of Damdipat was adopted by the East India Company in 
their Regulation XV of 1793, and it appears to have been adopted 
as a useful customary rule which it was well to recognize officially. 
In section 8 of a regulation dated August 21, 1772, it is recited 
that ‘the rates of interest hitherto authorized by custom have 
amounted to the most exorbitant usury.’ Beyond this recital 
I know of no authority for saying that the old rule had fallen 
into disuse, and I think that the balance of probability is in favour 
of the existence of the rule which down to the present day 
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nominally obtains for transactions between Hindus in the city of 
Caleutta and the presidency of Bombay. Be the case as it may as 
to the existence of the rule from the time of the old law-givers 
down to 1793, the old rule was in that year adopted by the East 
India Company for Bengal, and the same rule was extended 
subsequently to the North-Western Provinces, Madras, and Bombay. 
In Oudh the rule was still more in favour of the borrower, the 
utmost interest recoverable being limited to fifty per cent. The 
law stood thus down to 1855, when an Act was passed (No. XXVIII 
of 1855) ‘for the repeal of the Usury Laws.’ The preamble recites 
that ‘it is expedient to repeal the laws now in force relating to 
usury. The Act repeals those laws, and then in section 2 enacts 
that ‘in any suit in which interest is recoverable, the amount shall 
be adjudged or decreed by the court at the rate (if any) agreed 
upon by the parties, and if no rate shall have been agreed upon, at 
such rate as the court shall deem reasonable.’ This section has been 
generally interpreted in its obvious sense, as overriding the rule 
of Damdipat, and giving the parties to a contract power to make 
what terms they please. Except in the High Court at Bombay I 
believe that the law is now generally recognized as it has been 
enunciated in a minute’ by Sir John Edge, Q.C.: ‘ A judge is, by 
reason of section 2 of Act No. XXVIII of 1855, bound to decree 
interest in accordance with the contract, unless the contract is 
proved to have been an unconscionable one, or to be tainted with 
fraud, or to have been made by the defendant in ignorance of the 
true nature of the transaction, or, in eases to which that doctrine 
applies, to have been obtained by undue influence.’ 

If the old rule is to be reintroduced, not only will it be necessary 
to repeal a law of forty years’ standing, but it will be necessary also 
to alter the existing law of evidence. The rule of Damdipat, where 
it still exists, is evaded every day by the principal being inflated 
for the purpose of the bond. A creditor lending a man one hundred 
rupees will, according to the risk he is running, take a bond for one 
hundred and twenty-five or one hundred and fifty: and in the 
Deccan Agriculturists’ Relief Act it was found necessary to enable 
courts to go behind the bond and to investigate the actual con- 
sideration irrespective of the terms of the bond. That Act was of 
local and temporary application, while the change now under 
consideration is to be universal throughout India and permanent. 
At present the law is that where a contract in writing has been 
proved ‘no evidence of any oral agreement or statement shall be 
awimitted as between the parties to any such instrument or their 
representatives in interest for the purpose of contradicting, varying, 
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adding to, or subtracting from its terms.’ This section (g2 of the 
Indian Evidence Act) is followed by six provisos, which I need 
not recapitulate here. It is now suggested that a further proviso be 
added in the following terms: ‘In any action founded upon 
a written contract for the payment of money, if the court has 
reason to suspect that the true consideration for the contract is 
other than that which appears upon the face of the document, it 
may, if it shall think fit, require the plaintitf to prove his case by 
evidence independent of the document. It is manifest that such 
an addition to, or rather such a reversal of, the existing law will 
open a wide door to the exercise of bad faith and perjury on the 
part of the debtor, and will act as a stimulus to a fraudulent 
creditor to keep false account-books in order to prove false con- 
siderations entered in his bonds. It will throw a large amount of 
extra work upon the courts, and be correspondingly expensive. 
Where no regular account-books are kept ‘it will be extremely 
difficult for the courts to ascertain the facts and do justice between 
the parties.” As the Commissioner of Benares points out, ‘ there are 
a Jarge number of zamindars who do not keep regular books, but 
lend on bond drawn up after settlement of accounts. which accounts 
are destroyed, and even if kept would be altogether untrustworthy.’ 
The amendment would tend to destroy the trade of this class of 
petty money-lenders, and to drive men in difficulties at once to the 
larger bankers who, not having such an intimate knowledge of 
their customers’ affairs, would be bound for their own protection to 
exact harder terms. Furthermore, the amendment will tend to 
destroy the wholesome respect which exists for an instrument in 
writing. Every debtor knows the ditference between being merely 
on his banker's books and being bound by a written bond. When 
the bond is enacted he knows that his liability has entered upon 
a new and acute stage. The bond is drafted and its terms are read 
out, a fair copy is made, and the creditor takes care that the 
debtor's signature shall be witnessed by at least two respectable 
witnesses. The consequence is that in the majority of instances 
the fact of execution is not denied. In nearly all deeds atfeeting 
land, the additional safeguard of registration is exacted by the 
law, and execution is admitted by the exeecutant in presence of an 
official registrar, and is endorsed upon the bond. The value of 
registration is so thoroughly appreciated that it is now adopted 
throughout Rohilkhand in the case of contracts to deliver sugar- 
cane juice, although such contracts are not by law necessarily 
subject to registration. The existing law as to the execution of 
instruments is well understood, appreciated, and respected by 
creditors and debtors; the proposed amendment, which enables 
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a debtor at will to back out of his bond and to throw the burden 
of proving consideration upon his creditor, will certainly encourage 
and benefit the dishonest debtor, and what the creditor loses by 
him, he will have to make up out of the honest debtor. 

Assuming that the rule of Damdipat could be made effective, it 
would in many cases have the inconvenient result of ‘cutting down 
the period of the loan or mortgage below the period for which the 
parties would otherwise have desired to contract.’ Property might 
thus be brought to sale, where otherwise the creditor would have 
been content with his security, and at a time when bad seasons 
caused the prices of land to rule low. As the Legal Remembrancer 
to the Local Government of the North-Western Provinces and Oudh 
points out, ‘ The standing difficulty is to devise any measures that 
cannot be evaded, and that will not be productive of increased 
injury to the debtor.’ The reintroduction of the old rule of Damdipat 
would, in my opinion, be a measure retrograde and harmful. 

Several authorities, who are opposed to this rule and the con- 
sequent amendment of the Indian Evidence Act, rely upon the 
equitable jurisdiction of the Indian courts in dealing with hard or 
unconscionable bargains. That such equitable Jurisdiction exists 
in an Indian court has been held by the Judicial Committee of the 
Privy Council, and their ruling has been followed by the High 
Court np, I think, each presidency. The question is not so much 
as to the existence, but as to the exercise, of the power of inter- 
ference with a hard or unconscionable bargain. In giving effect to 
a contract the Indian courts are bound by the Indian Contract 
Act and other written laws: these contain certain hard and fast 
rules with no elasticity or room for growth and expansion. A rule 
of law in India is of little use unless it is one which the humblest 
munsif in the province feels safe in exercising, and the rule as to 
hard or unconscionable bargains, as it has been interpreted in the 
Indian courts, is certainly not free from difficulty. As the Legal 
Member of the Legislative Council stated during the debate upon 
the Honourable Mohiny Mchun Roy’s motion: ‘The object of 
restraining hard and unconscionable bargains is a very desirable 
one, but I am afraid I must admit that it is one that the Court of 
Chancery has been endeavouring to give effect to for something like 
three hundred years with very varying success.’ Sir Alexander 
Miller may be right or wrong as regards the Court of Chancery, 
but there can be no doubt that the restraint of such bargains by the 
court of the Indian munsif is practically out of the question with 
the law as it at present stands. The Contract Act lays down that 
certain contracts are void and that certain other contracts are 
voidable: it does not say that a contract is voidable because its 
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terms are hard or unconscionable, while on the other hand section 2 
of Act No. XXVIII of 1855 does say that interest is to be adjudged 
at the rate agreed upon between the parties. There is nothing in 
the codified law to differentiate a transaction which arises out of 
the necessity of one party and which puts him to some extent in 
the power of the other from a transaction in which ‘the parties are 
on such a footing as to be presumably of equal competence to 
understand and protect their respective interests in the matter in 
hand'.’ The necessity for some such provision has suggested the 
following amendment of the Indian Contract Act: ‘In any action 
founded on contract, if from all the circumstances of the case the 
court is of opinion that the parties were not at the date of the 
contract upon equal terms with respect thereto, it may, if it shall 
think fit, require the party with whom the advantage lay to prove 
the good faith of the transaction.’ Whether the terms of this 
amendment are sufficient to provide in all cases against ‘the taking 
of undue advantage of a debtor’s simplicity or necessities’ may be 
open to question, but it is certain that if the principle is to be 
exercised by the courts of the lowest grade, it must be incorporated 
in the codified law. Our system of codification in India does not 
possess that power of expansion and growth which adapts un- 
written law to the necessities of cases as they arise, and hence 
protection against hard or unconscionable bargains, if it is to be 
secured at all, must be secured by some such express enactment as 
the amendment above suggested. 

There is a third set of authorities who, while not disapproving 
the enunciation of the equitable doctrine of hard bargains in a form 
which shall make it part of the working law of the Munsif’s court, 
think that something further is necessary. They advocate, in the 
words of Mr. Justice Aikman ? in his official minute to the Local 
Government of the North-Western Provinces and Oudh, ‘ greater 
restrictions on the transfer of land from the land-owning and land- 
cultivating classes.’ The old law for tenants, as laid down in 
Harington’s Analysis, was that as long as a tenant living in 
a village paid his rent for the land which he cultivated in that 
village, he could not be ousted from his land. In some provinces 
the British Government has, in the case of tenants who have culti- 
vated for a certain term of years, attempted to protect the tenant 
against any transfer of the land to any one who is not a co-sharer 
with him in the cultivation. A transfer to an outsider, or in execu- 
tion of a decree, is thus rendered illegal, and the tenant-right loses 
its value as security for debt. No such general attempt has been 
made to protect the land-owning class by direct legislation, but 

' Pollock on Contract, p. 598, 6th ed. ? Pioneer, June 23, 1895. 
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indirectly attempts have been made, in certain classes of cases, to 
thwart the execution of civil court decrees. A distinction has 
been drawn between ancestral and acquired property. In the case 
of decrees ordering ancestral property to be sold, a local govern- 
ment is empowered to notify that such decrees shall in every case 
be made over to the revenue department for execution, and 
I believe that all local governments have issued notifications to 
this effeet. When the revenue department, in other words the 
collector of a district, gets such a decree to execute, his instructions 
are to satisfy the decree in any other way in preference to selling 
the land. He may farm the land himself. let it out on a term of 
years or in perpetuity on payment of the largest premium obtain- 
able, mortgage the whole or part, invite tenders for a lease or farm, 
or may sell part of the property. The resources of the most 
powerful department in the government are thus invoked to save 
the landholder from impending ruin. In very many instances 
however nothing can be done. The deeretal debt is overwhelming 
and sale is inevitable. So often is this the case, that the provisions 
of the law intended thus to protect the debtor are recognized as 
a legislative failure. ‘It is generally admitted, says Mr. Justice 
Aikman in the minute already quoted, ‘that the provisions of 
sections 320 to 327 inclusive of the Code of Civil Procedure have 
not been found in practice at all adequate to effect the object with 
which they were enacted.’ The natural result of such provisions is 
to produce a state of uncertainty and risk and delay, for which the 
ereditor takes the precaution to charge accordingly. 

In some cases the State has not hesitated boldly to deprive cer- 
tain landholders of the capacity to transfer their land. The history 
of the istimrardirs of Ajmer is a case in point. They were 
immersed in debt, and before the days of the British raj, it would 
have mattered little. Their creditors would have got out of them 
all the money they could, but would never have dared to come 
near their estates. A short shrift and a long rope were ready for 
any such infringement of custom. But through the agency of the 
civil courts, the creditor collects his debts with ease and accuracy, 
and the éourt executes his decree at the expense of the judgment- 
debtor. The istimrardirs were so deeply involved, that the State 
made terms with their creditors on behalf of the bankrupts, and 
gave them back their estates again but took from them their capacity 
of alienation. No istimrardir now can permanently alienate his 
estate, nor can he alienate or charge it by lease, mortgage or other- 
wise for any term beyond his own life. Each man’s estate is thus 
entailed, and he cannot bar the entail. A somewhat similar 
measure was adopted for the benefit of encumbered estates in the 
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Jhansi division. Money was advanced by the State to the bankrupt 
landholder, whose proprietary interest was thereupon mortgaged 
to the Secretary of State for India in Council, and the land- 
holder, from the date when the first official notice was given to his 
creditors by publication in the Gazette, became legally incompetent 
to sell, exchange, mortgage, give or lease his proprietary interest in 
his land or in part thereof. The fact that the Jhansi landholders 
are able to pay off their State mortgages shows the recuperative 
property of an estate, after allowing for the bad seasons which | 
inevitably come. The value of land as an investment is shown by 
the eagerness, not only of the money-lender, but of the native 
lawyer, to get hold of it. ‘The lawyer again has his eye on land 
in the present day, and the fact that so shrewd a class should think 
it worth while to invest in this form of property is a testimony in 
favour of the current system of assessment and administration '.’ 
In the interest of all that is left of the hereditary landholding 
classes, and their numbers though dwindling are still very consider- 
able, it has been proposed that the State should refuse its aid to 
a certain extent in exercising decrees against land, not as hereto- 
fore by interposing an uncertain and tedious procedure, but by 
adding to those particulars which, under the Code of Civil Pro- 
cedure, are declared to be not liable to attachment and sale, the 
following :— 

(a) One moiety of the recorded proprietary interest of any land- 
holder in any revenue-paying or revenue-free estate. 

(4) Any recorded proprietary interest paying land revenue of 
less than a certain minimum amount. 

The effect of these measures would be ‘to render all estates in the 
latter class, and one-half of all estates which were twice that value, 
valueless as security for debt. The principle which underlies this 
interference with freedom of contract is that a man should not be 
allowed to deprive himself utterly of all power of getting his 
customary living. It is the same principle which in the First 
Statute of Westminster provided that in raising amercements, the 
freeman was to have his freehold exempted, the merchant his 
merchandise, and the villan his waynage. It is a principlé which is 
naturally distasteful to the law reformer who holds that the transfer 
of realty should be as simple and unrestrained as the transfer of 
personalty. Our administration of India is however in some points 
an object-lesson in the risk of ill-considered and unnecessary 
reforms. The ‘fetters of land’ in England were only removed 
when England had ceased to be an agricultural and had become 
a manufacturing and commercial country. In India two-thirds of 
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the people still get their living from the land. The reign of custom 
has not yet given way to the reign of contract. The people are 
illiterate and intensely conservative, and they hate the ruthless 
and irresistible hand of the civil court which strips them of their 
land and turns them over to be rack-rented by their creditors. It 
has of late years been recognized that some of the most cherished 
maxims of political economy are not truths in the same sense as 
the axioms of Euclid, and that they depend for their value upon 
-their environment in time and place. It is so in India with capacity 
of alienation and freedom of contract. There is lamentable and 
overwhelming evidence to show that the landowners and culti- 
vators of India are, as classes, unfit as yet for the exercise of these 
unrestricted rights. It is therefore necessary to devise a remedy 
which shall stop matters from getting worse. The rule of Damdipat 
is now out of date; even where it is recognized, it is systematically 
evaded ; to reintroduce it without altering the law of evidence will 
be useless, and if the law of evidence is altered a wide door is at 
once opened to forgery, perjury, and bad faith. The rule as to 
unconscionable bargains is a rule which leaves much to the courts’ 
discretion, and a rule upon which Indian authorities are anything 
but clear and unanimous; it is a rule therefore which courts, whose 
decisions are open to first and second appeals, will never venture to 
work unless it is in clear terms added to the codified law. ‘It is 
simpler and safer to go at once to the root of the matter, and to 
deprive the landholder to some extent of the security value of those 
rights and interests which he is unable to safeguard, but which it 
is for the public policy that he should be restrained from utterly 
losing. The rights remain to him as valuable as before for the 
rents and profits which they produce, and for the status which they 
confer; they merely lose a part of the value which they now 
possess as a temptation to extravagance, debt, and ultimate 
insolvency '.’ 
Eustace J. Kirvts, . 
Judge of Bareilly, N.W.P. India. 
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| we questions of practice and procedure have, during the last 

few years, been of deeper practical interest to litigants, and 
evoked more numerous and conflicting judicial pronouncements, 
than the question of service of writs on firms, and what may con- 
veniently be called quasi-firms. It should be explained that, before 
June 19, 1891, a quasi-firm was ‘ one person carrying on business 
in the name of a firm apparently consisting of more than one 
person, —since that date it has been ‘a person carrying on business 
... in a name or style other than his own name.’ 

The desirability of enabling a partnership firm to sue and be 
sued in the firm name, instead of in the names of the individual 
partners, not necessarily known to the litigant of the other part, 
was probably impressed upon the minds of the English rule- 
making authorities by observation of the Scotch practice (see the 
speech of Lord Selborne L. C., in Munster v. Cox, 10 A.C. 682). In 
the first Schedule to the Judicature Act, 1875, O. 9, r. 6 provided 
for serving a partnership firm with a writ in the firm name upon 
any one or more of the partners, or at the principal place of business 
within the jurisdiction on any person having at the time of service 
control or management of the business there. This latter form of 
service, which I shall frequently have to refer to in connexion with 
firms and quasi-firms alike, I propose to call shortly ‘service per 
manager. Q. 12, r. 12 provided for the mode of appearance. 
O. 16, r. 10 laid down the method by which ‘any two or more 
persons claiming, or being liable as copartners, might sue and be 
sued, with a provision to enable persons involved in litigation with 
a partnership firm to obtain information as to the persoune/ of the 
firm. QO. 7,r. 2 provided for a declaration of individual names to 
be made, if required, by partners suing as a firm. QO. 42, r. 8 laid 
down the method by which, and the limitations under which, 
judgment against a firm might be enforced. Shortly stated, the 
effect of this rule was that, on judgment obtained against a firm, 
execution might issue against any property of the partnership, or 
of a partner who had personally appeared, or had failed to appear 
after being personally served, or had, by admission or adjudication, 
had the fact of partnership proved against him. Further, by leave 
of the court, at the instance of the party who had obtained 
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judgment, execution might issue against any other person whose 
liability was not disputed, and provision was made for trying 
liability in cases in which it was disputed. It was not long 
before it seemed convenient to put quasi-firms on a footing to 
some extent similar to that of firms proper. In June, 1876, 
were enacted O. 9, r. 6 a, in language closely following, mw/a/is 
mutandis, the language of O. 9, r. 6,—O. 12, r. 12 a, closely 
following O. 12, r. 12,—and O. 16, r. 10 a. providing that any 
person carrying on business in the name of a firm apparently 
consisting of more than one person might be sued ‘in the name of 
such firm,’ It is not necessary for our purpose to trace the various 
slight changes made from time to time in these rules up to June 
1891, when they, or rather the rules then representing them, 
together with O. 45, r. 10 (garnishee orders against firms, added 
August, 1888), were repealed, and O. 48 a, rr. 1-11, enacted in lieu 
thereof. To some of these changes I may have occasion to refer ; 
but, speaking generally, it may be said that the general scheme 
and scope of the rules relating to firms and quasi-firms remained 
unchanged until 1891. 

It is remarkable that the old rules relating to service on firms 
and quasi-firms were drafted in such a way as to be generally 
misunderstood, so far as their bearing on persons outside the juris- 
diction was concerned, until 1889, when Russe// v. Cambefort, 23 
Q. B. D. 526, was decided by the Court of Appeal. We shall find 
it convenient to set out the text of R. S. C. 1883, O. 9, rr. 6, 7. 

O. 9, r. 6. * Where persons are sued as partners in the name of their 
firm, the writ shal! be served either upon any one or more of the 
“at m0 or at the principal place within the jurisdiction of the 

usiness of the partnership upon any person having at the time of 
service the control or management of the partnership business there ; 
and subject to /Acse Rules, such service shall be deemed good service 
upon the firm.’ [Identical with O. 9, r. 6 of the Rules of 1875, save 
that the words in italics are substituted for ‘where partners are 
sued,’ and ‘the rules hereinafter contained.’ ] 

O. 9, 7. 7. ‘ Where one person carrying on business in the name 
of a firm apparently consisting of more than one person shall be 
sued in the firm name, the writ may be served at the principal 
place within the jurisdiction of the business so carried on upon any 
person having at the time of service the control or management of 
the business there, and such service, if sufficient in other respects, shall 
be deemed good service on the person so sued.’ [Identical with 
O. 9, r. 6 a (1876), save that the words in italics are substituted 
for ‘subject to any of the Rules of the Supreme Court, such 
service.’ | 

The difficulties raised by the language of the old rules, and the 
differences of judicial opinion as to their application, may be plainly 
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seen on a careful study of the following cases in their different 
stages :-—O Neil v. Clason (1876), 46 L. J. Q. B. 191; Polleafen & Co. 
v. Sibson & Co. ( 1586), 16 Q. B. D. 792; Russell v. Cambefort (1889), 23 
Q. B.D. 526 ; Shepherd v. Hirsch, Pritchard § Co. (July, 1890), 45 Ch. D. 
231; Western National Bank of City of New York v. Perez, Triana & Co. 
(December, 1890), 91, 1 Q. B. 304; Lysaght Limited v. Clark & Co. 
(Mareh, 1891), ’91, 1 Q. B. 552; Jadigo Co. v. Ogilvy (March, 1891), 
‘gi, 2 Ch. 31; Heineman § Co, v. Hale & Co. (May, 1891), ’91, 2 Q. B. 
83; Dobson v. Festi, Rasini & Co, (May, 1891), gl, 2 Q. B. 93- The 
reader will observe that almost all the possible combinations have 
happened, except the two, either of which would have forced the 
learned judges to state the governing principle in language of rigid 
precision, sc. the case of a firm of partners, British subjects and 
domiciled Englishmen, but one or all of them temporarily outside 
the jurisdiction, and the case of a quasi-firm conducted by such 
a person, temporarily so resident, having a manager and place of 
business in England. The case of Russell v. Cambefort deserves 
special attention, as having turned the current of decision, if not of 
judicial opinion. I would also draw attention to the dissenting 
judgment of Lord Esher M. R. in Western National Bank of New York 
v. Perez, Triana § Co. (which, with respect, 1 think the first attempt 
to deal with the subject systematically), and to the observations of 
Chitty J. in Shepherd v. Hirsch, Pritchard & Co, The decisions in 
that case and in Lysaght Limited v. Clark & Co. seem to be against 
the current of authority, and would probably have been reversed 
on appeal. 

Having the remarkable conflict of judicial opinion disclosed by 
these cases before our minds, it is not too much to wish that Russell 
v. Cambefort had gone to the House of Lords, and not too much to 
say that arguments of weight might have been addressed to that 
tribunal against the judgment of the Court of Appeal. This is not 
the place to elaborate those arguments, but it may be allowed to 
me to suggest that the learned Lords Justices took too grave a view 
of the evils which would ensue, if they gave their natural meaning 
to the general words of the rules which they had to construe. It 
has always seemed to me that, as procedure under those rules, even 
when intended to affect the position of persons outside the jurisdic- 
tion, did not involve any service of process outside the jurisdiction, 
and, under the circumstances, involved no real risk of the person 
attacked not being duly apprised of the proceedings, and as judg- 
ment obtained in England upon this or any other procedure could, 
proprio vigore, only affect property within the jurisdiction, the risk 
of an offence against natural equity, or the comity of nations, of 
territorial governments under the same Crown, or of courts having 
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exclusive local jurisdiction over different parcels of territory under 
the same Crown and Legislature, is much slighter than has been 
supposed. And, as a matter of interpretation, I have always thought 
that due weight has not been given to the inferences to be drawn 
from the presence in the rules under consideration of the words ‘ at 
the principal place within the jurisdiction of the business,’ con- 
sidered with reference to their context. It is also a curious thing 
that the significance of O. 45, r. 10 (added August, 1888, sci/icet in 
the interval between Pol/exfen v. Sibson and Russell v. Cambefort) 
never seems to have been noticed. I think if the date of this rule* 
is considered, and the frame of it carefully examined, it will go far 
to show that the Rule Committee did not then think the rules as 
to service on firms and quasi-firms to be wrongly interpreted in 
O'Neid vy. Clason and Pollexfen vy. Sibson, If the Rule Committee 
had thought those decisions wrong, it is much more likely that the 
rules interpreted by those decisions would have been altered, than 
that a new rule dealing with garnishee orders on firms would be 
added, in a form which harmonizes much better with the other 
rules, as interpreted by those decisions, than as interpreted by 
Russell v. Cambefort. 

Having regard to the fact that the new rules, as interpreted by 
the Court of Appeal in Worcester City and County Banking Co. v. Firbauk, 
Pauling & Co.,'94, 1 Q. B. 784, have so altered the condition of affairs 
that if Russel? v. Cambefort could come round again, with the altera- 
tion in the rules as the only new factor in the case, the service 
would be held good, it seems at first sight superfluous to make any 
observations upon a question now purely academical. We shall 
see, however, that the influence of that decision is not yet spent. 

But whether Russe// v. Cambefort was wrongly decided, and 
imported an unnecessary difficulty into the application of the Rules 
of Court, or was rightly decided, and disclosed a fault in the Rules, 
which, owing to a happy misunderstanding, had given rise to no 
practical inconvenience until 1889, it is matter of history that the 
Rules, as glossed by the Court of Appeal, became manifestly incon- 
venient, and conduced to the delay, if not the defeat, of justice. 
(See the judgment of Lord Esher M.R. aid Bowen L. J. in Western, 
§e. v. Perez, Triana §& Co.). Accordingly the Rule Committee 
addressed themselves to give clear expression to the very intention 
which Cotton L.J., in Russell v. Cambefort, said not only could 


' O. 45, r. 10. ‘Any other person’ in O. 45, r. 1 shall include a firm, any member 
of which is within the jurisdiction, and a garnishee order may be made against any 
such firm in the name of the firm ; and any appearance by any member then within 
the jurisdiction pursuant to any order made under this Rule shall be a sufficient 
appearance by the ‘firm.’ To appreciate the full significance of this rule, the whole 
of 0. 45 should be read, 
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not be presumed in interpreting the then existing rules, but also 
(as I read his judgment) could not be expressed and enacted with- 
out infringement of international comity. With some diffidence, 
I proceed to give an account of what I conceive to be the novelties 
introduced by the repeals and new enactments of O. 48 a. 

(2) A writ may be sued out against a partnership firm in the 
partnership name, provided the firm carries on business within the 
jurisdiction (not necessarily the same as having a place of business 
within the jurisdiction). It is immaterial whether any or all of the 
partners are outside the jurisdiction, and no leave is required. To 
give in a graphic way the effect of this change and its limits, it 
is enough to say that if Russe// v. Cam/cfort were to happen again, 
the service, under the new rules, would be good service on the firm ; 
if Western, Sc. v. Perez, Triana § Co. could happen again, the 
service in that case would still be bad, for the writ under the 
circumstances would be improperly issued ’.—It would also seem 
that, under the new rules, partners who do not carry on business 
within the jurisdiction must sue in their proper names. 

(4) The service on a firm may be, as before, on any of the 
partners, or per manager, but it is expressly made clear that ‘ subject 
to these rules, such service shall be deemed good service upon the 
firm so sued, whether any of the members thereof are outside the 
jurisdiction or not.’ 

(c) Every person served is to be informed by a notice in writing 
to be served with the writ, whether he is served as partner or 
manager, or both. In default of such notice, the person served is 
to be deemed to be served as partner. 

(7) A person served as manager is not to appear, unless he is 
also a member of the firm. This rule was probably inspired by 
some remarks of Lord Esher in Western, §c. v. Perez, Triana & Co., 
’91 1 Q. B. at p.310. A person served as partner may appear under 
protest instead of moving to set aside the service. See the above- 
mentioned case. 

(ce) Execution on a judgment or order against a firm may issue 
on ‘any property of the partnership within the jurisdiction.’ The 
last three words are new. It is hardly necessary to point out that 
the English Courts possess no executive machinery by which 
property outside the jurisdiction may be affected. The effect of 
the words in r. 8, ‘Put except as against, &c., seems to be that 


' It is worth noticing that the draftsmen of the new Rules seem to have been to 
some extent guided by the observations of Chitty J. in Shepherd v. Hirsch, Pritchard 
4 Co. The difference seems to be that he contemplated the carrying on business 
at a fixed place within the jurisdiction as a necessary datum, and the draftsmen 
have been satisfied with not requiring the ‘fixed place,’ except as an indispensable 
condition to be fulfilled before service per manager can be effected, 
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a partner who had been outside the jurisdiction when a writ 
against the firm in the firm name had been issued, and had not 
been made a party under O. 11, or been served within the jurisdic- 
tion after the issue of the writ, would be unaffected by judgment 
against the firm save as to his interest in the partnership property. 
He would not be liable, as a partner within the jurisdiction at the 
time of the issue of the writ, but not individually served, would be 
liable, to execution on leave obtained from the court or a judge, 
nor could the court direct an issue to try his liability after judg- 
ment obtained against his firm, nor, if I understand the rule, would 
the judgment be a cause of action against him in this country 
(as in Clark v. Cullen, gy Q. B. D. 355). LI also think the intention of 
the draftsmen was to prevent, as far as in them lay, such a judg- 
ment from mediately affecting any non-partnership property he 
might have outside the jurisdiction, by dint of action brought 
upon it in a foreign court, or of registration under the Judgments 
Extension Act. But nothing would prevent a plaintiff from 
taking any additional independent proceedings against him in the 
same subject-matter, here or elsewhere, nor could he set up with 
success against such plaintiff a plea of res judica/a, which would 
probably be open, in such proceedings (in England at least), to 
a partner within the jurisdiction at the time of the issue of the writ, 
and not personally served. 

(/) The rule of 1888 enabled a garnishee order to be made on 
a firm, any member of which was resident within the jurisdiction, 
in the name of that firm. The mode of service or notice seems to 
have rested with the judge. (O. 45, r. 2.) An appearance by 
a member then within the jurisdiction was to be a sufficient appear- 
ance by the firm. O. 48a, r. 9 provides that the firm must ‘ carry 
on business within the jurisdiction.’ It seems unnecessary for any 
member to be within the jurisdiction, except when service per 
manager is impossible, owing to there being no place of business or 
no manager. An appearance by any member is to be sufficient 
appearance by the firm. 

(g) A new rule (r. 10), relating to proceedings between a firm 
and one of its members, and between firms having common 
members, irrelevant to the main subject of this paper. 

(4) All the old rules relating to quasi-firms having been 
repealed, O. 48a, after ten rules relating to firms proper, ends with 
the following short rule (No. 11): ‘Any person carrying on busi- 
ness within the jurisdiction in a name or style other than his own 
name may be sued in such name as if it were a firm name; and, so 
far as the nature of the case will permit, all rules relating to 
proceedings against firms shall apply.’ 





Jan. 1896. Service under O, 48 a. 59 


It is to be regretted that the Rule Committee had not before 

their minds that caution of Horace, 

‘ Brevis esse laboro, 

Obscurus fio,’ 

a caution of greater practical importance in the draftsman’s than 
in the poet's art. Thanks to the brevity of r. 11, the influence of 
Russell v. Cambefort, a case which raised the difficulty to the 
removal of which the new order was directed, and which overruled 
a decision as to service on a quasi-firm in the course of establishing 
the principles applicable to service on a firm, has been allowed to 
make a difference between the case of service on a firm, some or all 
the members of which are outside the jurisdiction, and a quasi-firm, 
the ‘sole trader’ being outside the jurisdiction. 

Now, if the matter had been free from authority, I should have 
thought that the effect of r. 11 was fairly clear. It does not seem 
irrelevant, in considering what the new rule enacted, to consider 
also what it repealed. When, of the rules repealed, one reads O. 9, 
r. 6 with O. 9, r. 7, O. 12, r. 15 with O. 12, r. 16, and O. 16, r. 14 
with O. 16, r. 15, and in addition reads the cases decided upon the old 
rules, one perceives that the effect of the old rules was, and it was 
never doubted, that so far as issue, service, and appearance went, 
the firm and the quasi-firm were exactly ia pari casu. Before and 
after Russe// v. Cambefort, and in the discussion in that case, they 
stood or fell together. No argument was ever, so far as I know, 
raised to attempt to prove that a difference must be made in 
construing the rules respectively applicable to a firm and a quasi- 
firm on the ground that judgment (on default of appearance) 
against a firm, ensuing on service yer manager, could not, without 
more, be followed by any but a limited execution under O. 42, r. 10, 
while no such limitation was imposed in the case of judgment 
under similar circumstances against a quasi-firm '. 

! Lest I should seem to have overlooked it, I refer to a case of Burt v. Rose & Co., 
mentioned in the Annual Practice 1896, p. 888, as ‘decided by Practice Master, 
Feb. 21, 1889, confirmed by Mathew J. at Chambers.” The matter alleged to be 
decided in this case, which was of course decided under the old rules, and of which 
I know no more than appears in the White Book, is that when a quasi-firm is 
served per manager (and, apparently, judgment signed in default of appearance), 
execution could not issue, under O, 42, r. 10, against the private goods of the sole 
trader, and that if such execution was desired, service must be effected on the soletrader 
personally, or an order applied for, under the latter part of the rule, for leave to 
issue execution against him. It is possible that the learned judge was impressed 
by the fact that, although, by O. 9, r. 7, service per manager on a sole trader, 
ostensibly a partnership firm, is to be ‘deemed good service on the person so sued,’ 
yet O. 12, r. 16 and O. 16, r. 15 speak of such an ostensible partnership as ‘a firm.’ 
Under the former of the two last-mentioned rules, and the common law rule that 
the judgment must follow the writ see Jackson v. Litchfield, 8 Q. B. D. 474), judgment 
would seemingly be against the ‘firm.’ Then, proceeding to O. 42, r. 10, he might 


well be oppressed by the difficulty which this rule introduces. The rule begins, 
‘Where a judgment or order is given against a firm, execution may issue :— 
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When, therefore, we find that these rules are repealed and a new 
Order is framed, written at large as to firms proper, and providing 
that, so far as firms carrying on business within the jurisdiction are 
concerned, the difficulty introduced by Russe// v. Cambefort shall be 
removed, and ending with a rule relating to quasi-firms carrying 
on business within the jurisdiction, and shortly saying that ‘so far 
as the nature of the case will permit, all rules relating to proceed- 
ings against firms shall apply,’ it seems fair to conclude that, so 
far, at all events, as issue, service, and appearance were concerned, 
the old analogy between firms and quasi-firms was to continue to 
exist. 

The new rules, unless Worcester, Sc. Co. v. Firbank, Pauling § Co. 
is wrongly decided, are wide enough to reach a firm of foreigners, 
personally outside the jurisdiction, but. carrying on business by 
manager at a fixed place within the jurisdiction. 4d priori, we 
should expect foreign quasi-firms, carrying on business under like 
conditions, to be similarly affected, and I venture to think that it 
may be collected from r. 11 that the draftsmen intended to bring 
about this result. Any argument to the contrary based on the 


a Against any property of the partnership. 

») Against any person who has appeared in his own name under O, 12, r. 15, or 
who has admitted on the pleadings that he is, or who has been adjudged to be 
a partner. 

e Against any person who has been served, as a partner, with a writ of summons, 
and has failed to appear.’ 

In the case of service per manager under O. 9, r. 7, and judgment signed, in 
default of appearance, against ‘the firm,’ how is execution on the judgment to be 
effected ? It is clear that there is no ‘ property of the partnership,’ stricto sensu, and 

6 and ‘c) are under the circumstances manifestly inapplicable. If O. 42, r. 10 
prescribes the mode of enforcing such a judgment, it is clear that, in such a case 
as that described, ‘property of the partnership’ must be read as ‘ property em- 
berked in the particular trading venture conducted under the firm name,’ unless 
justice were to be defeated, and the benefit of the judgment, as such, illusory. The 
drafting leaves something to be desired, but I think the better interpretation would 
have been to say that ‘firm’ in the opening words of O. 42, r. 10 must, taken in 
connexion with what follows, be understood as ‘ partnership firm,’ and that service 
per Manager on a quasi-firm being ‘deemed to be good service on the person so sued,’ 
judgment ensuing on such service, on default of appearance, must be taken to be 
a personal judgment, though in the quasi-firm name. If this is so, the ordinary 
consequences of a personal judgment ~vould follow, and the absence of any special 
rule regulating execution in such a case would be explained by the fact that no such 
rule was necessary. If, however, the ground of decision in Burt v, Rose & Co. was 
the simple one that quasi-firms ought to be within the equity of the rule of limited 
execution on partnership firms, my comment is that this is legislation rather than 
interpretation. On the practical difficulty, in the case of a sole trader, of drawing 
the line between property embarked in a particular trading venture, and property 
not so embarked, it is needless to enlarge. It is much to be regretted that Burt v. 
Tove & Co, was not reported, and did not go to the Court of Appeal. It is also to be 
regretted that it was not cited to that court when St. Gobain, de. Co. v. Hoyermann’s 
Agency, "93, 2 Y. B. g6 was decided. That case, of course, was decided upon the new 
O. 48a, 7.11; but the remarks of Lord Esher M. R. on p. 1¢4, beginning ‘If the 
construction of r. 11,’ &e., show that if Mathew J. and the Practice Master were 
right in their interpretation of the old rules, the alteration of 1891 has worked 
a change in the liability of ‘quasi-firms served per manager,’ at which I venture to 
think the Rule Committee would be surprised, 
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difference between a firm and a quasi-firm in the consequences 
flowing from judgment on default of appearance, ensuing on service 
per Manager, seems answered by a reference to the state of things 
under the old rules'. Unless service per manager on a quasi-firm 
has, under the new rules, ceased to be possible in any case,—and, 
notwithstanding certain passages in judgments presently to be 
noticed, I do not think any judge would come to this conclusion,— 
there seems no reason why a foreign quasi-firm, fulfilling certain 
conditions similar to those fulfilled by an English quasi-firm, should 
claim, guoad issue and service, any special tenderness of treatment 
denied to the English quasi-firm, now that foreign and English 
firms, trading at a fixed place in England, are, gvoad those matters, 
‘in the same boat.’ 

The first thing one notices is that r. 11 opens with the significant 
words, which come in the opening clause of r. 1, and are new in 
both,—‘any person carrying on business within the jurisdiction.’ 
If the last clause of r. 11 is to mean anything. it must mean this,— 
that the foregoing rules, which in terms apply to that particular 
group of persons, a partnership firm, must be applied to a quasi- 
firm by making the appropriate changes from plural into singular, 
and without neglecting the essential points of difference (recognized 
by the old rules) between a partnership and a sole trader, and the 
absolute inapplicability, zecessifate rei, to a quasi-firm of certain 
directions relating to firms proper. Using this canon, r. 3 would 
be read into r. 11 in this way,—‘ the writ shall be served upon the 
[sole trader] or at the principal place, &c. (so far, in the case of an 
English quasi-firm, the authorities seem to go), ‘and subject to 
these rules such service shall be deemed good service upon the 
[quasi-firm] so sued, whether the [sole trader] is out of the juris- 
diction or not, and no leave to issue a writ against him shall be 
necessary ;' sci/ice/, a quasi-firm, which was under the old rules in 
a strictly similar position, guoad issue and service, to that of a firm, 
but, like a firm, was subject to the limitations of Russe// v. Cambefort, 
continues, under the new rules, gvea/d those matters, in a strictly 
similar position to that of a firm, the limitations of Rwssel/ v. 
Cambefort having been removed or modified. The effect, however, 
of the decisions of the Court of Appeal on O. 48a is that, while 

' It is not suggested that the difference quoad execution existing, on my hypo- 
thesis, between the position of a member of a firm, outside the jurisdiction at the 
time of the proceedings, and not personally served, and that of a sole trader (quasi- 
firm) similarly situated, is precisely the same as it was under the old rules, as inter- 
preted prior to Russell vy. Cambesort, or that it exactly corresponds with the difference, 
under old and new rules alike, between the position of a member of a firm not 
personally served and a sole trader (quasi-firm), no question of jurisdiction arising. 
I am venturing to assume the incorrectness of Burt v. Rose & Co. The contention is 


simply that the proved existence of a difference of position, quoad execution, is no 
ground for denying similarity of position, quoad service. 
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a firm carrying on business within the jurisdiction may be well 
served per manager, notwithstanding that none of the partners are 
English, and all are out of the jurisdiction, the rule as to quasi- 
firms must be read as if the first clause contained the additional 
words ‘if such person be within the jurisdiction.’ 

It seems a just observation, by way of preliminary to the criti- 
cism of the cases on O, 48, r. 11, to remark that there was some 
reluctance on the part of learned judges, until Worcesfer, Se. 
Co. v. Firlank, Pauling §& Co. was decided, to give to the new 
rules relating to firms proper their true and natural meaning. 
The lessons of Rwsse// v. Cambefort had been hard to learn —once 
learnt, it seemed difficult to fully grasp the fact that a new state of 
things had arisen in which those lessons had ceased to be relevant 
in simali materia, In Grant y. Aadersou,’g2, 1 Q. B. 108, Lord Coleridge 
C. J. and Wright J. seem to have been clearly of opinion that the 
new Order must still be read as subject to the principles of Russe// 
v. Camébcfort, even in the case of a firm proper. And I think that 
a careful study of the reports of De Bernales v. New York Herald, 
‘93, 2. Q. B. g7 n, and S*4. Godain, Chauny, § Cirey Co, v. Hoyermann's 
Agency, 93. 2 Q. B. y6 (decisions, presently to be noticed, on the 
position of quasi-firms), brings to light indications of the attitude 
which the learned Lords Justices who delivered judgment in those 
cases, would at that time have taken with regard to the position of 
firms proper under the new rules, though they formally withheld 
their opinions on that subject. It was in Worcester, Se. Co. v. 
Fir'ank, Pauling & Co.(March 7, 1894, Lord Esher M. R., Lopes and 
Davey L. JJ.) that the new Order, so far as it dealt with service on 
firms proper, underwent a lucid and satisfactory exposition, and 
due etfeet was given to its plain language '. I am inclined to suspect 
that if 8’. Gotain, &e. Co. v. Hoyermann’s Agency had been later in time 
than Worcester, &c. Co. v. Firlank, Pauling § Co., the decision in the 
former case might have been different, even while I have in mind 
the fact that the safeguards provided by the rule as to limited 
execution in the case of firms proper (the absence of which, in the 
ease of quasi-firms, has had, as we shall see, so much importance 
attuched to it) were duly considered and referred to in the latter 
case. 

The case of De Bernales v. New York Herald is not, strictly 

' I desire particularly to draw attention to the judgment of Lord Davey (then 
L. J... as pointing out in the tersest and clearest way what was the true test in the 
eases from (and including Russell v. Cambefort onwards, decided under the old 
Rules. This test,— residence or non-residence within the jurisdiction,—had been 
a good deal obscured by learned judges who had ‘darkened counsel,’ if I may 
respectfully suy so, by dwelling on considerations connected with nationality, 


domicil, the Queen's dominions, submission to the power of Parliament, and the 
like. 











XUM 
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speaking, an authority one way or the other on the subject of 
service on a quasi-firm, the sole trader being outside the jurisdic- 
tion, having regard to the ground on which the Court of Appeal 
disposed of it. It is a stage of an interesting litigation (see De 
Bernales v. Bennett, 10 Times L. R. 419), which iUlustrates the 
versatile ingenuity of the plaintiff's advisers in trying to bring 
a rather ‘impossible’ case within the English Rules of Court. The 
cause of action was an alleged libel in a New York newspaper, 
circulated in London, and owned by an American citizen resident in 
Paris, and an attempt was made to effect service, under O. 48 a, r. 11, 
upon the defendant, yey manager, at the London office of the news- 
paper. Much of the case turns on matter concerned with sub- 
stituted service, which we need not consider. Lopes LJ. (sitting 
with Lord Coleridge C. J., as a Divisional Court), in the course of 
a judgment, in which Lord Coleridge concurred, after reading r. 11, 
observed, ‘I cannot think that the authors of this rule intended 
that service might be effected on an individual foreigner per- 
manently residing abroad, simply because he carried on business in 
this country under an assumed name, when it could not have been 
effected upon him if he carried on business in his own name. The 
code of rules contained in O. 48 a are (sic) difficult to understand, 
but whatever their effect and meaning may be, I decline to put upon 
them a construction to my mind so unreasonable as this '. 

What magic, for that matter, is there in a firm name to bring 
foreign partners outside the jurisdiction within the reach of the 
court without the aid of O.11? The Court of Appeal answered 
that question in Worcester, Sc. Co. v. Firlank, Pauling § Co.—I take 
leave to doubt whether Lopes L. J. could have given that answer 
consistently with his reasoning in Je Bernales v. N.Y. Herald. 

In S/. Gobain, §c. Co. v. Hoyermaun's Agency, a foreigner, resident in 
Hanover, carried on business in London at an office, on the door of 
which were the words ‘Hoyermann’s Agency, Phosphatfabrick, 
Hanover. ‘The writ was against ‘ Hoyermann’s Agency, and 
served per manager. Judgment was delivered, apparently immedi- 
ately after the conclusion of the argument, at considerable length 
by Lord Esher M.R., and more shortly by A. L. Smith L.J. affirming 
a Divisional Court and a Judge in Chambers. It is impossible, for 
reasons of space, to minutely criticize these judgments, but I think 


It seems equally unreasonable that a resident Englishman trading in London 
should be in worse case by trading under an assumed name than by trading under 
hisown. But, as a matter of fact, it is fairly clear that the effect of the new rules 
is that he, in the first case, being in Northumberland or Cornwall, might be served 
in London per manager, while in the second case he would have to be served 
personally. That this was the state of things under the old rules is, of course, 
beyond doubt. 
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a careful reading of them will convince a critic that Lord Esher and 
A. L. Smith L. J. were still under the influence of uase// v. Cam/efort, 
and did not notice that the question was not whether that case had 
or had not been overruled, but whether under the new rules it was 
or was not in point’. Both judgments, if I may respectfully say so, 
take it too much for granted that the new rules are ‘ similar’ to the 
old ; and both, as I have already said, seem to me to contain indica- 
tions that the full effect of the new rules, even upon partnership 
firms, had not been grasped. Lord Esher, in particular, seems to 
ignore the consideration, plainly expressed in certain remarks of 
Chitty J. already referred to, and apparently held in mind by the 
Rule Committee, of the reasonableness, even from the point of 
view of one jealous for the maintenance of international comity, ° 
of foreigners, who elect to carry on business in England, being 
amenable, wherever personally situate, to process served at their 
place of business in England, when such process is connected with 
the affairs of that business. He bases his argument to a great 
extent on the inequality in the matter of execution in the respec- 
tive cases of a foreign firm and a foreign quasi-firm. I have tried 
to point out that a similar argument applies to the case of a quasi- 
firm served per manager, the sole trader being in England, but has 
never prevailed to make service per manager on a quasi-firm in all 
cases nugatory. Imf I understand A. L. Smith L.J. rightly, the sole 
novelty which, to his mind, r. 11 was intended to introduce, was to 
make John Jones, trading as ‘Madame Louise, as much-a quasi- 
firm as the same man trading as ‘Jones & Co.’ I venture to think 
that this is not exhaustive ; and Lord Esher seems to me not alto- 
gether happy in his explanation of the words ‘ within the jurisdic- 
tion’ in r. 11, by a reference to the old O. g, r. 7, where those words 
occur, but in a different context. 

In M'/eer v. G. and J. Burns,’95, 2 Ch. 630, 64 L. J. Ch. 681, the 
case turned on a rule of an Order of the Laneaster Palatine Court 
identical with O. 48 a, and repealing rules identical with those 
repealed by that Order. The plaintiffs and Sir J. Burns were 
partners ; the articles were in Scottish form, and signed by Sir J. 
Burns in Scotland in his own name. Independently of the 


* It is convenient here to notice that the ‘darkening of counsel,’ already referred 
to, which Russell v. Cambefort did so much to encourage, continued after the intro- 
duction of the new rules. One cannot read the judgments of the Divisional Court 
in Grant v. Anderson and De Bernales v. N. Y. Herald, and of the Court of Appeal in 
the case under notice, without seeing that nationality or domicil, and not residence, 
is the matter to which the attention of the judges is principally directed. One 
sentence of Lord Esher’s judgment in the Hoyermann’s Agency case,—‘ If, therefore, 
he were an English subject,’ &c., p. 101, line 5 from foot,—seems to imply that if 
Hoyermann had been English, the service would have been good, residence in 
Hanover notwithstanding. 
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partnership, he carried on business in Liverpool as ‘G. & J. Purns,’ 
himself residing and being domiciled in Scotland. The writ was 
for an account of the partnership and divers ancillary matters ; it 
was, in form, against ‘G. & J. Burns.’ and was served per manager 
in Liverpool. Robinson V.C. held the service good, being led by 
the language of Lord Esher’s judgment in S¥. Golain, §c. Co. v. 
Hoyermann’s Agency, to make a distinction between a Scotsman and 
a foreigner sfricfo sensu. This was reversed by the Court of Appeal, 
Lindley L. J. referring (as reported in the Law Journal) to the 
last-mentioned case, and using arguments similar to those of Lord 
Esher, based on the impossibility of applying the rule of limited 
execution to such a case as that before him. He also said (and 
it is submitted that this is the true ra/io decidendi) that the cause 
of action, in proceedings under r. 11, must be connected with the 
business of the quasi-firm. It was on this ground that Rigby L. J. 
seems to have based his judgment '. 

Lopes L. J., while agreeing with Lindley L. J., seems to take 
a similar view of the intention and scope of r. 11 to that taken by 
A. L. Smith L. J. in St. Gobain, §¢. Co. vy. Hoyermann's Agency, a view 
which I have already been bold enough to criticize as not suffi- 
ciently wide. Unless I misunderstand his judgment, he even goes 
farther than A. L. Smith L. J., and would make the rule apply 
only in the case of a ‘fancy name’ pure and simple. 

I am well aware of the respect which is due to any judicial 
utterance of the Master of the Rolls and the learned Lords Justices 
who took part in the two cases last discussed. I yield to no one 
in my admiration of their learning and acuteness, and am conscious 
that a private lawyer, dissenting from their opinion, is far more 
likely to be wrong than right. But it may be that others, sharing 
my respect, will share my doubts as to the convincing nature of 
the arguments on which their judgments are based,—so far as they 
affirm the general proposition that a quasi-firm in England, having 
as principal a person (whether foreign or English) outside the 


* This ground of decision opens up a question of some interest. The original 
O. g, r. 6 had begun, ‘ Where partners are sued.’ It was possibly due to the retmuarks 
of Watkin Williams J. in Davis v. Morris, 10 Q. B. D. 436, that in 1883 these words 
were altered to ‘where persons are sued as partners,’ making absolutely clear what 
might have been inferred from the opening words of O. 16, r. 10, 1875 cf. R.S. C. 
1883, O. 16, r. 14), ‘Any two or more persons claiming or being liable as copartners 
may sue,’ &c., viz. that the rule was only applicable when the partners were served 
as such, No corresponding change was ever made in the original rules relating to 
quasi-firms, and the question never seems to have arisen whether, under the old 
rules, A., trading as ‘A. & Co.” might have been served per manager by a creditor, 
for instance, who had supplied him personally with food or clothing, but who was 
in no sense a business client of the quasi-firm. So far as I can judge, both Lindley 
and Rigby L. JJ. would have construed the old rules in the same way, and do not 
rely on the last clause of r. 11, assimilating quasi-firms, as far as may be, to firms 
proper, as introducing any novelty in this regard. 
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jurisdiction, is in a better position, gvoad liability to service per 
manager, than a similar quasi-firm with a principal resident in the 
jurisdiction. The new Order, which was intended, I believe, to 
cure a serious inconvenience, failed to go as far as many would 
have liked,—for instance, to make a writ, in a business matter, 
capable of being served per manager, even in the case of a defendant 
trading in his own name,—it has, as construed by the Court of 
Appeal, prevented a firm carrying on business at a fixed place in 
England from evading service of a writ in the firm name by the 
easy stratagem of keeping a partner outside the jurisdiction. That 
a similar result might be effected in the case of a quasi-firm carrying 
on business at a fixed place in England was much to be desired, both 
for the protection of business creditors, and for the maintenance, in 
an extended field, of the simplicity and symmetry of the old 
practice which placed firms and quasi-firms iw pari casu quoad 
service. In the interpretation of the new Order, various reasons 
have been put forward to justify the making ofa difference between 
them. That some of these break down under examination, and that 
others seem, if pressed to their logical conclusion, to make service 
per manager on a quasi-firm in every case impossible,—which no 
one has ventured to suggest,-—I have tried to show. Whether any 
litigant will be courageous enough to fight a case on all fours with 
the Hoyermann’s Agency case up to the House of Lords, I do not know. 
It would be, however, very interesting to have the opinion of that 
tribunal upon the new rules, especially r. 11, and the influence of 
Russell v. Cambefort on the cases since 1891 might evoke some 
valuable critical remarks upon that decision, and the reasoning on 
which it was based. 


T. K. Nurraun. 

















hh A the wi ns 





67 


CYPRUS LAW AND ITS ADMINISTRATION. 


Y the Convention of June 4, 1878, His Majesty the Sultan 
consented to assign the Island of Cyprus to be occupied and 
administered by England. On July 1, an annex to this convention 
was signed at Constantinople, one clause of which provides ‘ That 
a Mussulman Religious Tribunal (Mahkémé-i-Shérieh) shall con- 
tinue to exist in the island which will take exclusive cognizance 
of religious matters, and of no others concerning the Mussulman 
population of the island.’ There was no express proviso that in all 
other legal matters the English government should have full autho- 
rity, but this has been assumed and acted on since the Occupation. 
From this date until November 30, 1882, the Turkish Courts 
remained in full vigour: there was a Davi Court in each of the 
principal towns of the island, and a Temysz Court sitting as 
a Court of Appeal in Nicosia. 

The judges in these Courts were either Ottoman or Greek, but 
there was an English Judicial Commissioner attached to each 
Court, who reported to the Judicial Commissioner at Nicosia, if in 
his opinion the judgment was wrong, and the Judicial Commis- 
sioner at Nicosia having examined the matter, could set the 
judgment aside which had been pronounced. 

On November 30, 1882, an Order in Council was passed which 
entirely altered the previous system. By this Order, first a 
Supreme Court of Civil and Criminal Appeal was created; the 
head of the Supreme Court is the Chief Justice who acts not only 
as such, but is together with the Queen’s Advocate consulting 
adviser to the government in all legal matters. . 

The Chief Justice also issues from time to time circulars relating 
to the business of the Courts in the island. 

The other member of the Supreme Court is called the Puisne 
Judge. The Order in Council contemplated having three judges, 
and as all the Courts below consist of //ree judges, and as a majority 
of the cases in the island depend more on matters of fact than 
matters of law, it is scarcely satisfactory that the decisions of ‘sree 


judges should be overruled by the decision of fro. Until recently 


there were no reports of the decisions of the Supreme Court, but 

last year the leading cases which had been decided by it since the 

Occupation were collected and published in two volumes, and this 

year the Reports of the year 1894 have been published. From 
F 2 








i 
iH 





68 The Law Quarterly Review. [No. XLY. 





these it appears that out of thirteen civil cases on Appeal 1894, in 
nine the appeal was successful, in three cases the judgment of the 
District Court was varied, and only in one case was the appeal dis- 
missed. This shows that there is something wrong somewhere, or 
else the great difficulty which the courts have in administering the 
law according to the complicated system which prevails here. The 
Order in Council also provides for six District Courts in the six 
principal towns in the island, viz. Nicosia, Larnaca, Limassol, 
Famagusta, Kyrenia, and Papho. Each of these District Courts 
consists of three members. The President, who must be an 
Englishman, and two colleagues who are somewhat unhappily 
termed in the Order in Council ‘ordinary judges.’ One of these 
must be a Mussulman, the other a Greek. These courts have 
unlimited jurisdiction in civil matters sul,ject only to a right of 
appeal in all cases regarding land, and in claims for money, if the 
amount in dispute is #20 and over: in the latter case leave to 
appeal may be given by the District Court itself, or by the 
Supreme Court. The President of the Court has many duties to 
perform, he is responsible for everything that is done in the Court ; 
by virtue of his office he is also a magistrate ; as such he determines 
summarily most criminal cases, for which the penalty is one month’s 
imprisonment or £5 fine. He conducts most of the preliminary 
investigations in criminal cases which are sent to the Criminal 
District Court or to the Assize Court ; he is called upon to act as 
village judge in civil cases which do not exceed #5, and as Revising 
Barrister for the revision of the list of voters for the Legislative 
Council. It is he alone who, by the Order in Council, must take 
the evidence of all proceedings ; and although this is not expressly 
stated in the Order in Council, it has been held that he must take 
down in his own handwriting everything that occurs in civil and 
criminal cases ; and he cannot delegate this duty to either of his 
colleagues or to any officer of the court. But his powers are not 
as great as his duties in all civil and criminal cases; if his two 
colleagues differ from him he is obliged to sign a judgment of 
which he disapproves. And although it is provided by the Order 
in Council that in cases where sentence has to be given, the President 
shall have an additional or casting vote, it is clearly evident that 
where there are ‘Aree judges, this provision is perfectly nugatory. 
The duties of the ordinary judges are to act as colleagues of the 
President in civil and criminal cases, to do the main work of 
village judges, and especially what is termed ‘to settle the issues.’ 
Pleadings in Cyprus are not conducted between the parties, but 
before a judge; the parties appear, either personally or by an 
advocate, and state the facts upon which they rely. The judge 
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then decides what are the questions involved in the dispute, and 
upon them the trial is based. In my opinion this settlement of the 
issues might altogether be done away with. The writ of summons 
by which an action is begun clearly expresses the nature of the 
claim ; and the work of the judge in settling the issues, while it 
involves great labour and time, does not materially assist the 
court. Each of the ordinary judges can sign a warrant for the 
apprehension of an offender, but both must be present to hear 
a criminal ease. The officers of the court are, first, a Registrar, 
whose duty it is to supervise all matters incidental to legal pro- 
ceedings, and also to act as interpreter to the court in all cases ; 
he must have a perfect knowledge of the English, Turkish, and 
Greek languages : as a rule Armenians are employed as registrars, 
The registrar is assisted by a Turkish clerk, a Greek clerk, and by 
young men who are termed student clerks, and who help the Regis- 
trar without receiving any pay. The administration of justice does 
not cost much in Cyprus. 

The President receives only £500 per annum, the ordinary 
judges have salaries ranging from £150 to £175 per annum; the 
registrars’ salaries range from £110 to £130, but with fees ; and 
the clerks from #36 to #60 per annum. Each District Court, 
besides its Civil, has also a Criminal Jurisdiction. This extends to 
imprisonment for three years, but an appeal lies to the Supreme 
Court in cases of conviction. In case of offences the punishment 
for which is more than three years, there is an Assize Court which 
has jurisdiction in all crimes for which the punishment is more 
than three years’ imprisonment. The Assize Court consists of the 
following members: the Chief Justice, the Puisne Judge, the Presi- 
dent of the Court, and his two colleagues. Assizes are held in each 
of the six towns, three times a year. In all cases the sentence for 
which is death, or imprisonment for fifteen years or over, the Chief 
Justice and the Puisne Judge must both be present, but in cases for 
which the penalty is less, one only of them is required to come. 
It seems to me a defect that the President of the Court, who almost 
always acts as Committing Magistrate, should be called upon to act 
as Judge of Assize. He would not commit as a rule unless his 
mind was made up as to the case, and very little additional evidence 
is ever adduced. This practice is supported on the ground that 
there is no trial by jury in Cyprus, and therefore it is held to be 
necessary that the court should be a numerous one. It seems to 
me that it would be better for the President of one District Court 
during assize time to interchange with another from a different dis- 
trict. The procedure in Civil and Criminal cases is practically the 
same as English procedure. It is very doubtful whether English 
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is this the case with regard to evidence. Perjury is very prevalent 
in Cyprus. In the case of a witness to any crime the utmost 
pressure is invariably exercised over him by the friends and rela- 
tives of the accused person, and the result is that a person who has 
given evidence before the police, when he comes into Court before 
the magistrate, denies or weakens his evidence. An attempt has 
been made to remedy this evil by the False Evidence (Contradictory 
Statements) Law Amendment Law, 1893, which egacts in effect 
that a person who has made a sworn charge before the Magisterial 
Court, and then when examined as a witness before the Magisterial 
Court wilfully makes a statement contradictory to his former 
charge, shall be deemed guilty of giving false evidence ; but this 
law is of little practical value, since in the large majority of cases 
it is the police who swear the charge, and not a private person. 
A law passed the year before, the False Evidence Contradictory 
Statements Law, 1892, enacts in effect that if a witness on the 
trial of a person on information accused of a criminal offence 
wilfully make any statement contradictory to, or inconsistent with, 
what he stated as a witness in the Magisterial Court, he shall be 
deemed to have given false evidence. But this is also of very little 
practical value, because most of the contradictory statements are 
made by witnesses, not as between the Magisterial Court and the 
District or Assize Court, but between the statements made to the 
police and what they say on oath before the magistrate. 

It would be desirable, in my opinion, to give the Local Commandant 
of Police, and the Inspector of Police, the power to take evidence 
on oath, and then to develop the law of 1892, by enacting that 
statements wilfully made before a magistrate in contradiction to 
those made by him to the police shall be deemed tobe perjury. By 
the ‘Cyprus Courts of Justice Order’ a person cannot be convicted 
on the evidence of one witness unless corroborated by material 
facts. But by the Criminal Evidence Law, 1894, ‘ particulars of 
a statement made by a complainant are admissible on evidence, 
if such complaint was made immediately after the commission of 
the offence, and to the first person or persons to whom the person 
making such complaint or statement spoke after the commission 
of such offence, or to the person or persons to whom the court 
considers that it was natural that such a person would complain 
or make a statement regarding the offence.’ The wisdom of this 
law seems doubtful. False charges are unfortunately very common 
in Cyprus, caused either by love, or revenge, and it is evident that 
a person who makes a false charge will immediately repeat it to the 
persons mentioned in the law with a view to strengthen his case. 


~" 
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Next, as to the Advocates of the Courts. At the time of the 
Occupation there were scarcely any persons qualified by their 
learning to act as advocates, and persons of good character were 
admitted to practice without enquiry as to their knowledge of the 
law. But by degrees persons who have studied at different foreign 
universities have joined the profession, and last year the Advo- 
cates Law, 1894, was passed, which, while maintaining the rights 
of advocates who had practised for eight consecutive years before 
the passing of the law, renders it compulsory for all others either 
to pass an examination or else to have a legal diploma. The 
advocate in Cyprus combines the duties of barrister and solicitor. 
The usual fee is from three shillings to #1 an appearance, but as 
a rule an advocate makes an agreement with his client for a cer- 
tain sum, to be increased if the client gains his case; and he may, 
it appears, stipulate, that if his client is successful, he, the advocate, 
should be entitled to retain all costs adjudged to his client. 

So far for the administration of the law, next for the law itself. 
The Law may be divided into two main kinds :— 

A. The Ottoman Law. 

B. The Law introduced since the English Occupation. 

A. The Ottoman Law may be divided into four parts :— 

First, the Medjellé, or Ottoman Civil Code. 

Second, the Ottoman Land Law. 

Third, the Ottoman Commercial Law, and Maritime Law. 

Fourth, miscellaneous provisions contained in the Destour 
or Ottoman Code. 

First, the Medjellt. This was compiled from the years 186g to 
1873, under the reign of his Majesty the Sultan Abdul Asiz. It 
has been translated into French and Modern Greek, but unfortu- 
nately not into English; but there is reason to believe that this defect 
will be shortly repaired. Previously to the compilation of the 
Medjellé, the Ottoman Civil Code was in a state of great disorder. 
There were four different schools of law, but the principal one was the 
Hanatite School, so called after the name of its founder Ebu Hanife. 
The law was made like Roman Law by means of Fetvas, which 
were the opinions of the jurisconsults on questions submitted to 
them. The opinions of the Hanafite School prevailed throughout 
the Ottoman Empire, and in the compilation of the Medjellé their 
opinions have been followed. A committee was appointed to com- 
pile the Medjellt, and they published their report on March 10, 
1869. At that time they had only finished one book, the first book, 
concerning Sale. The whole work consists of sixteen books, pub- 
lished at intervals, without any logical sequence. 

Book 2. treats of Hire. 3. Security. 4. Transfer of a Debt. 
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5. Pledge. 6. Deposit, and other things. 7. Gift. (These subjects 
may be roughly placed under the head of Contract.) 8. treats of 
Wrongful Appropriation, which therefore may be said to deal with 
Delicts or Torts. 10. treats of Ownership and Partnership, the 
two subjects not being carefully discriminated. 11. Deals with 
Agency and Mandates. 9g. deals with certain miscellaneous matters, 
such as Interdiction, Effect of Force on Contracts, and the Right of 
Preemption in case of the Sale of Property. 

The books may be said to deal with Substantive Law. The 
books from 11 to 16 treat mainly of Procedure and Evidence. 
Books 14 to 16 are not in use in Cyprus. Book 16 treats of the 
duties and requisites of a judge; and all I can say is, that if the 
Turkish judges throughout the empire exhibit the high qualifica- 
tions that the Medjellé demand of them, there cannot be much 
reason to complain of Turkish justice. 

The books of the Medjellé do not contain any general principles ; 
instead of this in each contract is enumerated what is required for 
its validity. But they have a prologue which is termed the 
‘Fundamental! Principles of the Sacred Law.’ This prologue con- 
tains a hundred sentences taken from the Koran, which are to be 
applied when any difficulty arises in particular cases. Some of 
these are as follows :— 

‘Custom makes law.’ 

‘That which has fallen cannot be replaced.’ 

‘Every wrong must be made to disappear.’ 

‘Wrong cannot be redressed by wrong.’ 

‘Suspicion cannot destroy certainty.’ 

‘If the principal falls, the accessory also falls.’ 

‘Things unseen are judged according to their outward signs.’ 

The commission of the Medjellt says these sentences must be 
learned by heart by every judge and every government official, and 
will then serve as a guide in their judicial and practical work. 
A commentary on these articles exists in the Greek translation, 
and is valuable for reference, but has no authority. The great 
characteristic of the Medjellé is the examples which accompany 
each article: the majority of the subjects of the Ottoman Empire 
are illiterate, they cannot understand abstract rules of law, but 
they can understand rules submitted to them in concrete form, 
hence the value of these examples, which add greatly to the bulk 
of the volume, but greatly increase its usefulness. The cases as 
regards the Medjellé, which come most frequently before the Courts, 
relate to Rights of Land and Water, and Admission of a Debt. 

In Cyprus the water supply is very deficient, consequently water 
is of great value, and is the subject of constant litigation. 
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A person can admit a debt either by word of mouth or by 
writing, and this admission is binding on him. He can make an 
admission by another person writing for him, but if so, he must 
either seal or sign it. There is one part of the Medjell@ which 
throws great light upon Ottoman customs. No man can look out 
of his house on places where women sit or go, as for instance 
a kitchen, the mouth of a well, or a courtyard. A garden is not 
considered a place where women resort. In my own house there 
are windows so arranged that it is impossible to see what is going 
on in the neighbouring yard below. 

Second. The Ottoman Land Code has been translated into 
English by Mr. F. Ongley, of the Cyprus Government Service. The 
characteristic of the Ottoman Land Law is that the greater part of 
the land cannot be held in full ownership, but only by paying 
taxes to the State. The transfer of land can only take place before 
a government official, and certain fees have to be paid therefor. To 
escape these fees the vendor very often does not register the pro- 
perty in the name of the buyer. It would have been wise for the 
Cyprus Courts to have laid down that an unregistered sale gave 
no rights to the purchaser, but they have adopted a middle course ; 
they have held that the purchaser, as against the vendor, has 
a right to quiet enjoyment, and that after the period of prescription, 
which is either ten or fifteen years, according to the nature of the 
property, the purchaser obtains a good title. The purchaser in 
these cases cannot sue for his money back, and if the property 
passes into the possession of the State, he can neither get back his 
money nor his land. 

There is a law making registration compulsory, but it has not 
been acted on in my experience. 

Third, the law is the Ottoman Criminal Code, which has been 
translated into English. This code was published in 1858. The 
translator, Mr. Walpole, now Chief Justice of the Bahamas, says as 
follows : ‘ This law is partly a translation and partly an adaptation 
of the Code Pénal which bears the name of Napoleon.’ 

The Criminal Code is very complex and somewhat hard to 
administer. Instead of giving definition of crimes it begins with 
the most aggravated case of crime, and then works back to the 
simplest; e. g. in article 217 it says that persons guilty of larceny 
when all the five following circumstances occur must be punished 
with imprisonment from fifteen years to life. These circumstances 
are as follows: first, when committed in the night time; second, 
when committed by two or more persons; third, where the guilty 
parties, or one of them, have cayried arms either openly or concealed ; 
fourth, where the guilty parties have entered a house or its curti- 
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lage, a room or any other apartment occupied by men, climbing 
in, &e.; and fifth, where the offence has been accompanied by 
violence, or threats to make use of weapons; and after various 
articles we come finally to article 230, which deals with simple 
lareeny. 

It may be noticed that under Turkish Law unnatural offences 
are no crime unless committed upon a child of thirteen, or unless 
the person committing the offence is entrusted with the care or 
education of the injured person, or has control over him, or unless 
he is a hired servant. The Criminal Code has much increased by 
new laws passed since the Occupation. 

Fourth, the code is the Ottoman Commercial and Maritime Codes. 
‘These are practically a translation from the French Commercial 
Code, and as such call for no remarks. 

Fifth, there are sundry miscellaneous provisions contained in the 
Destour or Ottoman Code which sometimes but rarely come before 
the Courts. 

B. The law made since the Occupation. This law owes its 
origin to the activity of the Legislative Council which was created 
by an Order in Council, November 30, 1882. It consists of the 
High Commissioner, who presides when present, six non-elective 
members who are office holders, and twelve elected members, three 
of whom are chosen by the Mohammedan and nine by the non- 
Mohammedan inhabitants of the island. The laws passed have been 
numerous, and to discover what they are a judge is obliged to ransack 
the annual volumes of the Cyprus Laws from 1883 to the present day, 
as no digest has ever been made of them. Each year produces new 
laws or amendments of old ones. They embrace Civil, Criminal, and 
Administrative matters. 

From the foregoing it will be seen that the administration of 
justice in Cyprus is a very difficult matter, as the law consists 
of Ottoman Substantive Law added to, or amended by, the Legis- 
lative Council, coupled with a procedure almost entirely English. 

The English government has made an attempt to put new wine 
into old bottles, and the attempt has not been without success. 
The inhabitants of Cyprus recognize the fact that they have a firm 
and impartial judicial system, and their great delight is to resort to 
the courts. The number of cases which come before the courts is 
remarkable. 

In the District Court of Papho, the inhabitants of which district 
number about 30,000, there are about 700 civil cases and about 1,000 
criminal cases dealt with each year. The courts practically always 
sit, for although the Civil Courts suspend work for seven weeks 
in the summer, the Magisterial Courts remain open all the year. 
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The only recognized holidays are Christmas, Good Friday, Easter 
Day (English and Greek) and the Queen’s birthday, and one Presi- 
dent cannot leave his work unless another is willing to come and 
take it. In my opinion the length of the judicial year is a mistake, 
it is not that a person is overworked on any given day, but the con- 
tinued succession of days on which there is work more or less, tells 
both on the health and energy of the judges. There seems to me 
to be no reason why there should not be a Long Vacation in Cyprus 
as there is in England, especially when we consider that the ther- 
mometer in the shade averages over eighty degrees from June 1 till 
October 1. 

In conclusion, I would say that if England is to retain the occu- 
pation of Cyprus, there is great need for a Cyprus Code which 
would collect into a systematized whole the various laws which 
now exist. If this were done, not only the knowledge of the law, 
but also its administration would be greatly facilitated. 


W. E. Griaspy. 
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WYCLIF ON ENGLISH AND ROMAN LAW. 


A Y passage in a mediaeval book which compares or contrasts the 

system of the civilians with our own English law should be 
treasured. Such a passage there isin Wyclif's De officio regis, a tract 
that was published by the Wyclif Society in 1887. The heresiarch 
is not a writer whose arguments are easily followed, for they are 
always taking unexpected turns, or at all events turns which will 
be unexpected by those who are not familiar (and I, for one, am 
not) with the theology and polities of the time. In this tract, for 
example, he is concerned to belittle the civilians. Apparently the 
quarrel that is really near his heart is the quarrel with the canon- 
ists. He wants to see a world and a church that have little law 
other than the law of God laid down in the Holy Scriptures, of 
which law neither civilians nor canonists but theologians are the 
custodians and interpreters, One of his reasons for praising, some- 
what faintly, the law of England is that there is not very much 
of it. 

‘ Et hine leges regni Anglie excellunt leges imperiales, cum sint 
pauce oe earum, quia supra pauca principia relinquunt resi- 
duum epikerie sapientum '.’ 

English law has but few principles, and much is left to the émeixera 
of the wise. 

Wyclif, however, has a feud with the bishops who have been 
fostering the study of ‘ the civil law’ in the universities. Thus they 
have been withdrawing men and means from theology. Of the two, 
the clergy of England had better read English than Roman law. 
But, says Wyclif, some will argue that there is more subtle reason- 
ing and more justice in Roman civilianship (civi/ifate Romana) ; also 
that it must needs be studied if the canon law is to be understood ; 
also that it is necessary for the decision of causes according to ‘ the 
law of arms.’ Now it must be confessed that there is much of 
reason in this civilitas Romana. Also that it has produced great 
statesmen. 

‘Sed non credo quod plus viget in Romana civilitate subtilitas 
racionis sive iusticia quam in civilitate Anglicana, et cum sit per se 
notum quod quecumque lingua, Latina, Greca vel alia, sit imper- 
tinens clerimonie vel racioni, cum racio sit ante linguam, patet quod 


' De officio regis, p- 56. 
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non pocius est homo clericus sive philosophus in quantum est doctor 
civilitatis Romane quam in quantum est iusticiarius iuris Angli- 
cani!,’ 

This is an early assertion of the right of the common lawyer, the 
justice of the law of England, to take his place beside the doctors 
of the civil law as a clerk and philosopher, or, as we should say, 
a learned and a liberally educated man. Wyclif goes on to argue 
that the canon law in its purity (that is, the canon law as he would 
like to see it) can be studied without the aid of the civil law ; also 
that the true ‘law of arms’ lies in the Bible. 

Elsewhere he is arguing for the disendowment of the civilians 
and canonists at the universities :— 

‘Unde videtur quod si rex Anglie non permitteret canonistas 
vel civilistas ad hoc sustentari de suis elemosinis vel patrimonio 
crucifixi ut studeant tales leges (hoc enim non sustinet de lege 
propria cui racionabiliter plus faveret) non dubium quin clerus foret 
utilior sibi et ad ecclesiasticam promocionem humuilior ex noticia 
civilitatis proprie quam ex noticia civilitatis duplicis aliene *.’ 

It would be better for the clergy to learn the civil system of their 
own country than the ‘doubly alien’ system of imperial and papal 
Rome. Still, he adds, something should be known of this foreign 
matter, in order that men may understand that in old times the 
pope was subject to the emperor. A historical study of the civil 
and canon law will teach them how baseless are the pretensions of 
modern popes. 

In attacking the papalists Wyclif had been making common 
cause with the imperialists of the continent. But he seems to 
think it necessary that he should dissociate himself from them lest 
he should be taken to allow the emperor some superiority over the 
king of England. The imperial theory, the theory of a world-wide 
monarchy, is attractive and once was useful. But the emperors 
have forfeited their claims by their folly in endowing ‘ their bishop’ 
(that is, the pope) contrary to Christ’s religion and in allowing 
the clergy to usurp imperial rights. The empire no longer ‘lives 
imperially as it ought to live.’ So England will have none of it, 
nor of its laws. Therefore, once more, it is a scandal that our 
bishops should be licensing and encouraging the clergy to study 
the ius ciri/e®, which in tracts that are addressed to the vulgar in 
the vulgar tongue becomes ‘ paynymes lawe’ and ‘ hethene mennys 
lawe.’ 

There are not wanting some other signs that in the second half 
of the fourteenth century ‘the civil law’ (thanks to such legally- 
minded prelates as Bateman) was looking up in the world. Wyclif‘s 

* De officio regis, p. 193. 2 Ib., p. 237. * Ib., p. 250. 
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De officio regia is ascribed by its editors to the year 1379 or there- 
abouts. A few years afterwards, in the case of the lords appellant, 
we hear the famous declaration of the peers that this realm never 
has been and shall not be governed by the civil law. They were at 
the moment engaged in setting up a ‘law of parliament’ (which, it 
is to be feared, meant law or lawlessness improvised for the purpose 
of vengeance) not only above the civil but above the common law'. 
However the mere fact that some one had proposed that ‘ appeals’ 
in Parliament should be conducted according to the civil law, that 
is, ac¢ording to the system of procedure which tie civilians and 
canonists had jointly elaborated, shows that this procedure was 
gaining ground, and we know that it was becoming the procedure 
of the nascent court of equity. Wyelif’s protest in favour of English 
law is therefore of some interest. He-was quarrelling with the 
clergy and was concerned to keep the laity, including the king, 


nobles, and common lawyers on his side. 
F. W. MAITLAND. 


* Rolls of Parliament, iii. 236, 244. 





We have received, too late to be mentioned in its proper context, 


an interesting paper entitled ‘The Relation of the Law School 
to the University,’ read by Mr. Ernest W. Huffeut, of Cornell 
University, at the annual meeting of the American Bar Association. 
It deals with questions of detail that would hardly arise here in the 
same form, but assumes as beyond question the necessity of some 
co-ordination and co-operation of academic and technical training. 





REVIEWS AND NOTICES. 


| Short notices do not necessarily exclude fuller review hereafter. | 


La Codification du droit international de la Faillite, Par D, Josrrnus 
Jirra, Professeur A l'université d’Amsterdam. La Haye: Belin- 
fante Fréres. 1895. 8vo. 342 pp. 


Tue positive laws of all civilized States recognize that when a person 
becomes bankiupt he ceases to have power over his estate, and his creditors 
are entitled to have it sequestrated and divided among them according to 
their respective rights and preferences. But as to the mode in which such 
sequestration and division shall take place, and as to the effect of the 
bankruptcy upon the status of the bankrupt, there is great diversity of 
system. In other werds, there isea conflict of laws in bankruptey, and 
unhappily this conflict gives rise to great inconvenience and expense in 
commercial transactions, for which there is little remedy in the existing 
state of private international law. A foreigner resident in England has 
assets and debts here as well as abroad, or, vice versa, an Englishman 
resident in a country not subject to English law bas assets and debts 
there as well as at home. By what law shall his estate be administered 
for behoof of his creditors and distributed among them? Is it the law of 
his domicile, or the law of his native State, or the lex loci rei sitaet Or 
must there be several bankrupt processes in different countries where assets 
or creditors may be found? Again, suppose a bankrupt has received 
a discharge in bankruptey—ought that discharge to receive universal 
recognition aud the bankrupt’s certificate be admitted everywhere as 
a defence to an action by a creditor? Again, in the competition of 
creditors, where the bankrupt has foreign property or foreign creditors, 
by what law shall it be determined whether a particular creditor is entitled 
to a preference, or whether a security that a particular creditor has received 
is objectionable as a fraudulent preference! These and similar questions 
occur almost daily, and give rise to difficulties as great as any that exist in 
the whole field of jurisprudence. 

Though on the solution of some of these questions a certain degree of 
accord exists, at least among the leading modern States, there is much 
contrariety of practice regarding others, and the only hope apparently of 
obtaining a satisfactory result is by united action on the part of the 
respective Governments. 

It is with a view to a discussion and solution of the problem arising out 
of the conflicts of bankruptcy laws that the small treatise of Professor 
Jitta, now before us, has been prepared. It deserves attentive perusal. 
The author is thoroughly acquainted with his subject, and has evidently 
made a study of the English rules of bankruptcy as well as those of France, 
Germany, Italy, and other Continental systems. The problem of private 
international law of bankruptcy is stated as follows (p. 8): ‘le droit 
international de la faillite a pour but de réghr pour la société universelle 
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du genre humain ce que les lois nationales sur la faillite reglent pour la 
société nationale, c’est-d-dire la maniére dont il faut appliquer, en cas de 
faillite, le principe que tous les biens du débiteur sont le gage commun de ses 
créanciers, sauf les causes légitimes de préférence.’ 

With regard to the general question whether a process of bankruptcy 
should have effect upon the totality of the bankrupt’s property wherever 
situated, or whether it should operate merely as a sequestration of property 
within the territory, M. Jitta strongly supports the principle of universality. 
He also discards the notion, which holds its ground in our own and 
American legislation, of a distinction between real and personal property 
in the matter of vesting. On the question what should be the normal 
basis of jurisdiction in bankruptcy, M. Jitta rejects the principle of 
nationality as impracticable, and suggests that in lieu of domicile the 
expression ‘centre de la vie active’ should be applied in every case. 
‘ L’expression que nous employons,’ he says, ‘a l'avantage de combiner les 
éléments du domicile et de l'établissement principal, et de donner en méme 
temps un élément décisif lorsque le domicile d'un débiteur et son principal 
établissement ne sont pas dans le méme lieu’ (p. 53). 

It is recognized in recent discussions that there are two methods of 
terminating international conflicts of laws, viz. (1) by way of uniform 
legislation and (2) by way of treaty. We observe that the ‘Institut de 
droit International’ has expressed the opinion that uniformity of legislation 
is specially desirable in regard to bills of exchange, carriage, and the 
principal parts of Maritime Law, and that other parts of Commercial Law 
should be regulated by treaty (see Vableau de U Institut, p. 52). M. Jitta 
arrives at the conclusion that the international law of bankruptcy should 
be so far codified, in the first place as a progressive step, by way of separate 
legislation on the part of the various States, but that to make such codi- 
fication ultimately complete it must be supplemented by international 
treaty. Further, it is the author’s view that each State should proceed to 
such legislation independently, without waiting for action on the part of 
other States—‘le devoir s’impuse a |'Etat, pris isolément, indépendamment 
de ce que peuvent faire les autres Etats. Un Etat n’a pas a venger sur 
les particuliers les injustices que les autres Etats peuvent commettre. Toute 
politique de réprésailles dans la sphére du droit privé est indigne d'un 
pays civilisé’ (p. 287). 

The volume has no index, but a most exhaustive table of contents makes 
the absence of an index practically unimportant. There are also appended 
two avant-projets—the first containing (in 63 articles) provisions of 
international law appropriate for enactment by each State as part of its 
national law; the second containing (in 48 articles) provisions appropriate 
for an international treaty constituting une union judiciatre en matiére de 
faillite. 

H. G. 





Company Precedents, By F, B. Patmer, assisted by C. Macnacuren 
and A. J.Cuirry. Sixth Edition. Part 1. London: Stevens & 
Sons, Lim. 185. La. 8vo. Ixxvi and 1143 pp. (36s.) 


To estimate the value of Mr. Palmer's book we have only to picture to 
ourselves what would be the condition of company promoters, directors, 
vendors, syndicates, and other such persons without it. Pitiable indeed ! 
Here the crooked places are made straight and the rough places plain. 
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Sound practical advice based on the firm ground of authority is given in 
the introductions, and with it forms adapted to all the varied vicissitudes 
of a company’s career from the cradle to the grave; nay, beyond it, for 
some thirty pages are given to reconstructions. But the value of the book 
is too well recognized, both in the profession and out of it, to need any 
recommendation. The present edition contains much new and valuable 
matter; inter alia, the law relating to bankers’ securities—an increasingly 
important topic—is very fully dealt with ; so is underwriting —a commercial 
practice which may be expected to receive a fresh impulse from the recent 
sanction given to ‘brokerage’ by the Court of Appeal in Metropolitan Coal 
Consumers’ Association vy. Serimgeour. Finally, Mr. Palmer has some very 
pertinent remarks to make on the decision in Broderip v. Salomon and the 
judicial views there enunciated. The private company is Mr. Palmer's 
peculiar protégé, and he naturally resents the bar sinister which the Court 
of Appeal have affixed to it. 

It would be difficult to name any law-book which has been more successful 
—and deservedly successful—than these Company Precedents of Mr. Palmer. 
The flowing tide of company enterprise floated him into popularity, and 
Mr. Palmer knew how to take advantage of it. It is by the care which he has 
bestowed on every suce>ssive edition, and by his ready adaptation of his 
forms to the growing wants of the commercial world—not by any mere 
good luck—that he has maintained and maintains his prestige as a compiny 
lawyer. EM. 


The Relationship of Landlord aud Tenant. By EveGar Foa. Second 


Edition. London: Stevens & Haynes. 1895. Roy. 8vo. exv and 
765 PP- 


Four years have elapsed since the publication of the first edition of this 
work, whose utility has been now well tested by experience, and the numerous 
decisions on the law of Landlord and Tenant, which have been reported 
during that time, make a second edition most acceptable to the profession. 
The principles as to the measure of damages in the case of breaches of 
covenants to repair, laid down in recent cases, of which Joyner v. Weeks, ’91, 
2 Q. B. 31 is the most important, have been incorporated in the text, and 
special pains have been bestowed in elaborating the excellent chapter on 
the covenant to pay rates, taxes, and assessfhents. 

The gist of the recent case of Lister v. Lane,’93, 2 Q. B. 212, is on p. 176 
stated in the words of Lord Esher, that ‘if a tenant takes a house which 
is of such a kind that by its own inherent nature it will in course of time 
fall into a particular condition of disrepair, such an effect is not within the 
covenant.’ From the facts of the case however, and the judgment of Kay 
L.J., it seems these words only apply where there is something essentially 
faulty or defective from the first. Otherwise repair would be limited to 
making good the effects of voluntary or permissive waste. We refer in detail 
to the case as we know some difficulty has been occasioned in construing its 
exact effect. 

Almost every question, old or new, on the law of Landlord and Tenant, 
is worked out in Mr. Foa’s book with care and with considerable originality. 
The system of arrangement is logical, and the method of treatment clear. 

There appears to be no branch of the subject that one cannot turn to with 
facility and find treated, though concisely, yet with accuracy and exactness. 
The special merit of the work, as compared with others, seems to us to be 
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its excellence on all questions of practice or procedure, and its value is in 
this respeet considerably enhanced by its copious and well-arranged index, 
aud its full tables of cases and statutes cited. No precedents are appended 
to the work, but many forms, especially of indorsements on writs, are 
suggested in the text, and special care is shown in treating of any steps 
which may be taken in the early stages of litigation. 

The present new edition is a distinct gain to legal literature. 


8. H. L. 


The Law of Property, including its Nature, Origin, and History. By 
Reeimnatp A, Netson. Madras: Srinivasa, Varadachari & Co. 
London: Sweet & Maxwell, Lim. 1895. 8vo. xiii, 494, and 
XXXi pp. 

Tus book appears to be intended for Indian students preparing for 
examinations, and the author has not attempted more than a summary of 
accepted text-books. In the historical part of the work our old friend the 
Mark occupies a prominent place; at p. 94, for example, the Court Baron 
is described as ‘the successor of the ancient assembly of the Village or 
Mark’—an assembly of whose existence there is really no evidence. Even 
if there was such an assembly it is certain that the manorial court does not 
represent it. Mr. Nelson has taken considerable pains with his summary 
of the existing law, and his references to Anglo-Indian legislation possess 
some interest for the English reader. His book will not lead the student 
very far astray, but it abounds in statements which, if not inaccurate, are 
somewhat oddly expressed. It may, for instance, be correct to speak of 
a will as a conveyance, but to say that it takes effect ‘at the death of the 
conveyancer’ is not in accordance with usage; the statement may even 
cause unfounded alarm in Lincoln’s Inn, At p. 119 the statute abolishing 
military tenures is wrongly dated. Permissive waste ought not, we think, 
to be called ‘involuntary’ waste; and the plural of Adeicommissum is not 


Jfideicommissae. 
Se T. R. 


A Generab View of the Law of Property. By James ANprew Stranan, 
assisted by James Srxciatr Baxter. London: Stevens & Sons, 
Lim. 1895. 8vo. xix and 352 pp. (12s. 6d.) 


To combine the law of real and that of personal property in one treatise, 
and to condense the whole into a book of the size of that before us, is no 
small achievement. The work as a whole is clear, accurate, and, within 
its compass, complete, though perhaps rather too sketchy in parts to wholly 
fulfil its purpose. Its scope is the law of real property and that of choses 
in possession, Chores in action are not included among things which can 
be the subject of property, but on the ground that they are in a secondary 
rense proprietary in their nature, a chapter is devoted to their consideration. 
Thus the work is lightened of the most bulky and difficult part of the law 
of personal property, and what is left is easily wedged in between sections of 
the law of real property. We say wedged in, for though a valiant attempt 
is made to reconcile the laws of personal and real property, and to treat 
them as one in principle, we have substantially a book on real property 
with vecasional chapters on personalty. 

The difficulty of attempting to treat of real and personal property on 
a common basis arises from the fact that in the theory of the common law 
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the two are fundamentally different. The basis of real property is tenure, 
not ownership. The latter is a conception almost unknown to the common 
law: and even as regards personal property, the idea of ownership is not 
well defined, since the common law strictly concerns itself rather with the 
right to possession. Yet ownership is here made the common starting-point 
of the law of property. Thus we begin with a false conception, which is 
with difficulty maintained in the portion of the book dealing with real 
estates. 

The most striking feature of the work is the extent to which it is 
analytical rather than historical. Beginning with the largest conception 
of ownership, the authors show how in modern English law this, in the cases 
of both real and personal property, is carved out into various interests or 
estates, legal and equitable. Every kind of proprietary right is treated as 
a portion of the ownership, and these portions are classified and described 
according to their quality from that point of view. For example: ‘when an 
interest is held for another or others, it is said to be held in trust ownership ; 
when held with another or others, in concurrent ownership; when held atter 
another or others, in future ownership; and when held subject to a proviso 
in favour of another or others, in conditional ownership. Au unfortunate 
result of this method of treatment is the necessity of inventing a new (an l 
not accurate) terminology —such as the phrases ‘trust ownership’ (i.e. the 
legal estate), ‘ownership in common’ (i.e. tenancy in common), and ‘ future 
ownership in equity,’ none of which we like as well as their old equivalents. 

It is probably impossible to devise a wholly logical system which shall! yet 
follow the old lines sufficiently for practical purposes; but we fail to see 
why leasehold interests in land are includel among ‘ Kinds of Interests in 
things owned,’ whilst the hire of a chattel finds its place along with ease- 
ments and rights of common among ‘ Rights over things owned by others.’ 

The best-known older text-books on real property are primarily historical 
in their method. Thus Williams explained the nature of the various interests 
by showing how each grew out of the estate for life, and by developing by 
stages the modifications of the common law effected by equity and lezisla- 
tion. And we are not sure that this is not a better way than the analytical 
method of presenting the law to beginners. There is a danger in these 
times that the realms of law and equity may be confused in the mind of 
a lawyer, and that the fundamental differences between realty and personalty 
may be overlooked or forgotten. The very fact that these distinctions 
are less apparent than formerly makes it the more important that they 
should be clearly emphasized, exaggerated rather than minimised, in order 
to be understood and remembered. We do not imply that the authors have 
been unmindful of these distinctions, but we fear that their method may 
lead to want of appreciation of their importance on the part of the student. 

In reading the book we marked a few matters of detail with which we 
cannot quite agree. In the introductory chapter it is stated that there can 
be no ownership of air and water. The authority of Blackstone might be 
given for this statement, but we do not think that it is good law. Water 
in pipes may be the subject of larceny at common law (Ferrens v. O' Brien, 
11 Q. B. D. 21). Compressed air is now an article of merchandise, and we 
should be surprised if it were held that it could not be the subject of larceny 
or conversion just as coal-gas may be (Meg. v. White, Dears. 203). CQuaere 
whether wrongfully deflating a pneumatic tyre without injury to the tube 
could be held to be more than a civil trespass. On the subject of bailments, 
Coupé Co. v. Maddick, ({ 1891} 2 Q. B. 413) should have been referred to. 
It virtually overrules (whether rightly or not) the dictum in Coggs v. Bernard 
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that the liability of a bailee for hire is founded on negligence. In connexion 
with the Statute of Merton, the Law of Commons Amendment Act, 1893, 
might well have been noted ; and in several cases inaccuracies have crept in 
by attempts to paraphrase statutory enactments (see pp. 66, 71, and 84). 
But whilst we criticize freely we do not condemn ; and we feel justified in 
describing this suggestive work as a valuable contribution to the study of 
the law. 


The Universities of Europe in the Middle Ages. By Hastixncs Rasupat. 
Two Vols, Oxford: at the Clarendon Press. 1895. 8vo. Vol. I. 
xxvi and 562 pp. Vol. II. xiii, xiv and 832 pp. (45:.) 

Mr. Rasupatu’s important work on the Universities of Europe in the 
Middle Ages necessarily deals with many subjects which lie beyond 
the scope of a legal periodical. But lawyers who concern themselves with 
the history of their profession will be interested in his remarks on the 
place held by law, and on the organization of legal studies in the mediaeval 
Universities. It will surprise many Englishnien to know that the rapid 
multiplication of Universities in the fourteenth and fifteenth centuries was 
largely due to the demand for highly educated lawyers and administrators. 
‘Law was the leading faculty in by far the greater number of mediaeval 
Universities . .. one of the most important results of the Universities was 
the creation, or at least the enormously increased power and importance 
of the lawyer class’ (Vol. II. p. 708). For the study of law, especially of 
a great extant body of law, the mediaeval mind was, in Mr. Rashdall’s 
opinion, peculiarly well fitted. This is probably true if we confine the 
remark to what may be called the dialectical study of law, the syllogistic 
development of principles. For the historical study of law mediaeval 
scholars had neither the inclination nor the materials. Mr. Rashdall does 
not think that the Church was animated by any general spirit of hostility 
to the civil law. The celebrated bull of Honorius III, which forbade the 
study of the civil law in the University of Paris, he regards not as part of 
a scheme for the suppression of legal study, but as an attempt to save one 
school of theology, and that the most renowned, from the encroachments 
of a more lucrative and popular study. 

In Italy, especially in Bologna, one of Mr. Rashdall’s three typical 
Universities, the predominance of law had a singular effect upon the 
academic constitution. The students who repaired to Bologna to listen 
to the teachers of the civil law were mostly men of good social standing 
and of mature years, Many were laymen and many were beneficed clergy- 
men. The traditional discipline of the school and of the cloister was there- 
fore inapplicable. The teachers were originally not officers of a public 
institution, but unofficial persons, ‘whom a number of independent gentle- 
men, of all ages between seventeen and forty, had hired to instruct them’ 
(p. 151). Hence the democratic self-government of the students of Bologna, 
which cannot be paralleled even in our own democratic age. The students 
had their wniversitates and the doctors had their coll/egia, but it was the 
universitates, not the collegia, which gained the upper hand and became 
the true governing bodies. The city of Bologna supported the doctors, but 
the pope supported the stadents, and the students excluded the jurisdiction 
of the city itself. The law faculty was also virtually independent of the 
other faculties. ‘In ancient Bologna there was absolutely no constitutional 
connexion between the Faculty of Law on the one hand and that of Arts 
and Medicine on the other, except the fact that the student of each faculty 
obtained their degrees from the same Chancellor, the Archdeacon of Bologna’ 
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(Vol. I. p. 233). Indeed the Faculty of Law, having been the first to 
attain to organization and self-government, seems to have claimed juris- 
diction over their members. We wish that we had space to quote from 
Mr. Rashdall’s interesting account of the course of legal study at Bologna 
and of the vicissitudes of the school, whose work ‘represents the most 
brilliant achievement of the intellect of mediaeval Europe’ (p. 254). But 
we must conclude with noticing a small inaccuracy. Mr. Rashdall’s 
language (Vol. I. p. 100) implies that the Breviarium of Alaric I, the 
Lex Romana Visigothorum, is of later date than the compilations of 
Justinian. But Alaric Il was slain in the battle of Poitiers in the year 
506, whilst Justinian did not become emperor until the year 527. The 
Breviarium must therefore be of earlier date than the Code or the Pandects. 





The Revised Reports. Nols. 1-XXI1 (1785-1820). Edited by Sir 
F. Poxtock, assisted by R. Camppeti and O. A. SaunDERs. 
London: Sweet & Maxwell, Lim. Boston, Mass.: Boston Book 
Co. 1891-1895. La. 8vo. (254. each vol.) 


THE twenty-first volume of the Revised Reports has been published, and 
has carried the revision, which starts from the year 1785, down to the 
reported cases of 1819 to 1820. It has been said not unfrequently that 
the old reports were better, that is, more concisely and accurately done, 
than modern ones are, but an examination of this series of reproductions 
will, we think, convince the reader that this is not the case, and that, so 
far as the inclusion of unnecessary matter is concerned, many of the well- 
known old reports compare unfavourably with the law reports of to-day; 
and, just as in statute law, the ‘Statutes of Practical Utility’ have clearly 
demonstrated the usefulness of revision, so also a revision of the earlier 
case-law, much of which is obsolete, is a movement in a practical and 
necessarily useful direction. 

If it is necessary to support our remarks as.to the comparative superiority 
of the present law reports, we would refer for instances to the remarks on 
Brown's Parliamentary Cases and Cox’s Reports on page xii of Vol. I of 
this series, and it is also in point for equity lawyers to note the remarks 
of Vice-Chancellor Leach in Hurst v. Beach, which appear on page 307 of 
Vol. XXI; and, for further information, Wallace on the Reporters, fourth 
edition, 511, may be consulted. The series commences with the reports of 
Cox and Vesey and the Term Reports, Douglas’s Reports and Brown's Chancery 
Reports not being included, for reasons which are stated on page vii of 
Vol. I, and it is intended to be an edition and not a selection of the reports 
revised. The system adopted is tersely stated in the Preface to Vol. I as 
follows : ‘The decisions will be treated not as plaintiffs having to make out 
the merits of their claim, but as defendants with the benefit of possession.’ 
No case therefore appears to have been rejected without careful scrutiny, and 
doubtful cases, that is, cases the usefulness of retaining which is only doubt- 
ful, have been retained. As an example of this, see the case of Fitzroy v. 
Guillim, Vol. I, page 167, and the note in the addendum to that volume. 
Several omitted cases have been restored, on further consideration, at the 
request of learned correspondents (see Preface to Vol. XX1). 

In the result, the number of volumes to be issued would appear likely to 
be in excess of the number, fifty, at which it was originally anticipated 
that they would stop; but this appears to us, if a fault in any sense, a fault 
on the right side, and a kind of guarantee for the completeness of the work. 
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Among many instances of practically useful and instructive notes we may 
cite the notes on the cases of White y. Boulton (Vol. IIL), Morley v. Gais- 
ford (in the same volume), and Clowes vy. Higginson (Vol. X11). Further 
instances of careful research and lucid explanation are the notes on Lick- 
barrow v. Mason (Vol. 1), Kennedy vy. Lee (Vol. XVII), and Jrons v. Smal’piece 
(Vol. XXI). The list of judges, with their dates, at the beginning of each 
volume is likely to prove useful. 

[L have never before published a review of any work in which I was 
myself concerned, but so much of the work done on the Revised Reports is 
due to my learned colleagues that I feel bound, in justice to them, to make 
this exception.—F. P.] 





The Law relating to Income Tax, with the Statutes, Forms and decided 
Cases in England, Scotland, and Ireland. By Axtruur Rosrnson. 
London : Stevens & Sons, Lim. 1895. La. 8vo. xlix and 504 pp. 
(218.) 

Tuis is a formidable book upon a formidable subject. It is clearly 
written, and upon the whole clearly arranged. When Somerset House 
itself says that of all the taxes under its control there is none which can 
compare with the Income Tax in respect of the difficult questions which 
arise in its administration, the existence of an elaborate treatise upon the 
subject is fully justified. Mr. Robinson’s work is done for lawyers. Lay- 
men will not go beyond the shilling manuals and guides. But on both sides 
of Fleet Street this book will be found useful. Our readers will be done 
the best service if we indicate what they will find in it. There are four 
parts, the first dealing with a small and unimportant subject the creation 
of officials, the second with the procedure generally applicable, the third 
with the paramount schedules granting the existing Property Tax, and the 
fourth with the small and important subject of ‘the persons to be charged.’ 
Add to this notes stating succinctly the effect of decided cases throughout 
the United Kingdom—the Scottish cases are particularly useful—and an 
exhaustive index, and Mr. Robinson may certainly be credited with the com- 
pilation of a very complete and—so far as we have tested it—accurate work. 
He has not of course written in the popular and attractive style of 
Mr. Sydney Buxton’s History of Finance. But the introduction, in which 
he traces the history of the Income Tax, is well written and very readable. 
Many are still disappointed that Mr. Gladstone had not his own way with 
the Income Tax in 1874: then there would have been no yellow and un- 
pleasant paper for us to receive every year, and there would have been no 
maze of Income Tax Acts for lawyers to thread with doubting steps. How 
Mr. Gladstone meant to abolish the tax we shall probably never know, even 
if an equally favourable opportunity ever recurs. As it is, each of us in 
his own measure is condemned to study as intricate and difficult a subject 
as there is in all the realm of law. To find one’s way in the Act of 1842 
is a hard thing. And we are not sure that with Mr. Robinson’s rearrange- 
ment of the sections it is any easier. He has, however, reproduced the 
Acts verbatim in an appendix. In our judgment Mr. Robinson has brought 
out a serviceable and a trustworthy book, which deserves to succeed. 





The Acts relating to the Income Tax. By Sternen Dower, Fourth 
Edition. London: Butterworth & Co, 1895. 8vo. Ixxxviii and 

448 pp. (128. 6d.) 
Ir is monstrous that the law relating to Income Tax should remain in its 
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present state of chaos. The law is contained in sixty-three Acts, beginning 
with the Income Tax, 1842, and ending with the Finance Act, 1895. And for 
a complete exposition of the subject it is needful to cite twenty-five other 
Acts. Till we have a Consolidation Act, books like the one before us 
cannot fail to be useful. The author has made a collection of al! the 
relevant enactments, arranged in order of date, and has added excellent 
notes, containing cross-references and citations of reported cases. These 
seem to be more complete than those of former editions. A new and 
valuable feature of this edition is a short history of direct taxation, in 
which are sketched the various kinds of taxes imposed on property, from 
the Danegeld down to the regular establishment of Income Tax in 1842. 

From the point of view of the Inland Revenue expert, this book is 
probably all that can be desired, but we are not all experts, and the ordinary 
lawyer sighs for more guidance through the intricacies and confusion of the 
statutes. The notes, good as they are of their kind, do not greatly conduce 
to a right understanding of the general principles and methods of the law. 
In some cases they are even calculated to mislead the unwary, as when 
London Bank of Mexico v. Apthorpe and San Paulo (Brazilian) Railway Co. 
v. Carter, are cited as cases on residence in sec. 2 of the Act of 1853, 
whereas, as we think, they are really cases explaining the scope of the first 
and fifth cases in sec. 100 of the Act of 1842, distinguishing possessions in 
foreign countries from profits made abroad by trades carried on in this 
country. 

Another small matter for comment—a matter to which attention has 
often before been called in these pages—is the method of citing the Law 
Reports. The author indulges in such clumsy, and possibly misleading, 
citations as ‘ Law Rep. C. A. 21 Q. B. D. 444,’ ‘[ 1895] C. A. 1 Q. B. 673,’ 
instead of the recognized and more convenient abbreviations. 





The Law relating to Building Societies. By Evwarp Atpert Wvurtz- 
BurG. Third Edition. London: Stevens & Sons, Lim. 1895. 
xix and 487 pp. (15s.) 


WueEwn an edition of a text-book only lasts for three years, it is evident 
that the book fulfils a need. Mr. Wurtzburg’s book requires little at our 
hands, having assured to it more substantial support than we can give. 
We cannot turn over its pages without a thought of ‘the pity ‘tis’ that so 
elaborate a work be needed upon a subject which appeals in the main to the 
uneducated or partially educated classes, the ‘industrious’ classes as the 
Act of 1836 oddly calls them. If ever there was a province of law which 
ought to be popular and easily understood, it is that of building societies. 
Who among the unlearned grasps the essential distinction between societies 
incorporated under the Act of 1874 and its successors on the one hand 
and societies unincorporated under the Acts of William IV on the other? 
Between societies permanent and societies terminating! Between members 
advanced and members unadvanced or investing? And these things are the 
very ABC of building society law. This, however, is the misfortune of the 
matter and no fault of Mr. Wurtzburg. Indeed, we have no more fault 
to find with Mr. Wurtzburg’s third edition than we had with his first and 
second. The book in our hands is abundantly justified by the new Act of 
1894 and the new set of regulations which are now in force, and are to be 
found not only set out in extenso, but also referred to in the appropriate 
places. We repeat that as a guide—and a bulky guide is undeniably needed 
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in the maze of building society law—there can be no better hand to take 
than that which Mr. Wurtzburg holds out. 


The French Law of Marriage, Marriage Contracts and Divorce, Se. By 
E. Ketty. Second Edition. Revised and enlarged by Ottver 
E. Boppineton. In one Vol. London: Stevens & Sons, Lim. 
1895. 8vo. xviand 280 pp. (214.) 

Tue editor has considerable qualifications for the task which he has 
performed ; he is an English barrister, a member of the Federal Bar, and 
is Licencié en droit de la Faculté de Paris. The principal subjects dis- 
cussed in this book are (1) the conditions precedent to the celebration of 
the marriage, (2) the validity of the marriage of French citizens abroad, 
(3) the marriage of American citizens or English subjects in France, 
(4) some of the consequences of marriage under French law, (5) property 
affected by marriage, (6) effect of domicile on property relations, (7) effect 
of marriage on nationality, (8) separation and-divorce, (9) a comparison of 
the French and English marriage law. The book also contains copious 
extracts from the portions of the French Civil Code bearing on marriage, 
marriage contracts, and divorce, with a translation and an appendix of forms. 
We congratulate Mr. Boddington on the manner in which he has accomplished 
his task ; we consider that his book will be extremely useful to those persons 
who contemplate marriage with a French subject. The law of France both 
as to the validity and the effect of marriage is so different from our own that 
it prepares some very unpleasant surprises for Englishmen whose daughters 
marry Frenchmen. Would any Englishman think it possible that a man 
who marries, and ill-treats his wife and squanders her fortune, has a right by 
law to be maintained by her father? Yet this is the law of France, see p. 73. 
We ought to add that there is a complete index. 





We have also received :— 


Text-hook of Forensic Medicine and Toxicology. By Artuur P. Lurr, M.D. 
Two vols, London: Longmans, Green & Co. 8vo. Vol. I, xii and 416 pp. : 
Vol. II, viii and 360 pp. (248.) This work will not, and is not intended to, 
displace Taylor's Treatise on Medical Jurisprudence. But it is a book of 
great interest and may be consulted with profit by legal as well as by 
medical practitioners. Especial praise is due to Dr. Luff for the prominence 
which he has assigned to toxicology, a science which, as appears from the 
recent report of Dr. Collis Barry, chemical analyst to the Government of 
Bombay, is steadily acquiring, in large parts of the empire, enormous 
practical importance. Two criticisms may be suggested. Dr. Luff rather 
underestimates the degree to which Macnaghten’s case in its old, unlovely 
literalness still governs in criminal courts the question of the responsibility 
of the insane ; and he has a bad habit of citing cases without any adequate 
marks for identification. A. Woop Renton. 


Principles of the English Law of Contract. By Sir W. R. Anson, Bart. 
Eighth Edition. Oxford: at the Clarendon Press. 1895. 8vo. xxxv and 
379 pp. (108. 6d.)\—Anson on Contracts is past the stage of being criticized. 
In this edition there is not much change to note: but in the section on 
agreements in restraint of trade Sir William Anson has taken the bold line 
(probably the wisest in an elementary book) of treating the J/axim- 
Nordenfelt Co.'s case, '94, A. C. 535, a8 now the sole and sufficient leading 
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case on the principles of the subject. This is very different from the old- 
fashioned editorial method of huddling new cases of the first importance 
into the end of an overgrown note. Reported decisions down to last July 
have been worked into the text. 


The Law and Practice relating to letters patent fur Inventions. By 
Tuomas Terrett, Q.C. Third Edition. Revised by W. P. Ry_anps. 
London: Sweet & Maxwell, Lim. 1895. 8vo. xlv and 605 pp. (258.)— 
A treatise on the law of patents which reaches a third edition is to a large 
extent beyond the range of criticism. This work would not suffer greatly, 
however, if that salutary rule were in its case set aside. Mr. Terrell’s original 
treatise was a clear, accurate, and not too bulky exposition of the patent 
law. These qualities have been preserved by Mr. Rylands in the new 
edition—which has been thoroughly brought up to date. We are not sure, 
however, that the editor has fully recognized how much ‘ judicial legislation ’ 
has been effected—chiefly by Lord Herschell, Lord Watson, and Lord 
Justice Lindley—in regard to patents in recent years. 


The Origin and History of Contract in Roman Law. (Yorke Prize 
Essay, 1893.) By W. W. Buckier. London: C. J. Clay & Sons. 1895. 
8vo. xi and 228 pp. (38. 6d.)—Mr. Buckler’s prize essay makes a neat and 
scholarly book, and English-speaking students of Roman law will find in it 
a great many profitable things which were not to be found in any English 
book before. All or almost all the modern literature of importance appears 
to have been consulted, though the preference of German books and 
periodicals is perhaps a little too exclusive. We should like Mr. Buckler 
to reconsider his rather summary dismissal of the idea that nexum involved 
a pledge by the debtor of his own person. Comparison of early German‘c 
law would show that the idea is at all events neither fanciful nor inappro- 
priate to a rude stage of society. 


Der staatsbiirgerliche Unterricht. Rede zur Feier des Geburtstages 8. M. 
des Kaisers am 27. Januar 1893. Von Dr. Fexix Srorrk. Freiburg 
i. B. u. Leipzig, 1893.—In this address, delivered in the University of 
Greifswald, Prof. Stoerk deals with the evils incident to the widening of 
the gulf between ‘ Volksrecht’ and ‘Juristenrecht.’ He seems to look for 
a remedy rather to improved political education of citizens at large than to 
any formal improvement in the law. Not enough lawyers nor laymen are 
yet sufficiently educated in this country to appreciate the problem: most of 
the former are content to know law by rule of thumb (and therefore often 
wrong, at the client's expense), most of the latter to regard it as a hopeless 
mystery. 


Report of the Committee on Law Reporting of the American Bar A ssocia- 
tion, 1895. New York: Zhe American Lawyer. 1895. 8vo. 16 pp.— 
Any British lawyer who happens to see this document may learn to bless 
himself for living in a country where we do not yet know what the evils of 
overmuch reporting can be. But it may well happen that, necessity being 
the mother of invention, and invention not lacking in America, the next 
generation will see a more complete solution arrived at in America— 
notwithstanding the formidable difficulties arising from the number of 
independent jurisdictions—than here. 


The Lawyer's Companion and Diary for 1896. Edited by E. Layman. 
London : Stevens & Sons, Lim, ; Shaw & Sons. 1896. 8vo. 199 and 646 pp. 
(58.)—This is the fiftieth annual issue of ‘The Lawyer's Companion.’ Each 
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year marks an increase in bulk of fifteen to twenty pages, and what the size 
of the book will be in time no man can say. ‘The lists of counsel and of 
town and country solicitors are together responsible for an increase of some 
six pages since the issue of 1895, which, by a rough calculation, seems to 
show a net accession to the profession within the year of something like 
300 members. 

The book contains a list of the statutes passed in 1895, and the other 
miscellaneous information appears to be posted up to date. 


The Law's Lumber Room. By Francis Warr. London: John Lane. 
1895. 12mo0. 139 pp. (38. 6d.)—This little book consists of a number of 
articles reprinted, with some corrections and additions, from the National 
Observer. There are a dozen chapters in all, dealing with such diverse 
subjects (among others) as Peine forte et dure, the custom of the Manor, the 
Press Gang (which, as Mr. Watt points out, is ‘still a legal possibility’), 
and Trial by Battle (cf. Pollock and Maitland, History of English Law, ii. 
630, where a short account of the procedure in Appeals of Felony and Writs 
of Right is given). It is not exactly true that the ‘Per Nobile Fratrum’ 
John Doe and Richard Roe were abolished by the Common Law Procedure 
Act. They lingered down to the date of the Judicature Act in the words, 
‘Issues of every of them are 40s. Each of them is attached by his pledges 
John Doe and Richard Roe,’ which were visible in certain forms of the 
Common Law Courts—if indeed they do not linger still. 

The book is likely to be of interest to both lawyers and laymen. One 
misprint we have noticed. The name of the learned author of 7'rial by 
Combat is Neilson—not Nelson, as printed on p. 107. 


Reports of Commercial Cases, with an Introduction, explaining the 
Procedure adopted in Chambers and at the Trial. Edited by ToropaLp 
Matuew. Reported by the Editor and Matcotm MacnacurTen. Part I. 
March—August, 1895. London: Times Office and Butterworth & Co. 1895. 
La. 8vo. 16, x and 154 pp. (58.)—These reports are intended for men of 
business as well as for lawyers, and therefore do not confine themselves to 
what is reputable from the strictly professional point of view. Like the 
report of patent and registration cases, they provide for special needs out- 
side the normal requirements of the subscriber to any of the regular series 
of reports. The introduction is short, but should be carefully considered by 
every one who is interested in the reform of procedure. 


The Magistrate's Annual Practice for 1895. By C. M. ATKINSON. 
London: Stevens & Sons, Lim., and Sweet & Maxwell, Lim. 1895. 8vo. 
Ixvi and 897 pp. (15s.)—If all acting magistrates were wise they would all 
possess and study this book. Even the most cursory inspection of its 
various contents will show that for want of such study a magistrate, even 
if he has wisdom enough for all common purposes of life, is likely sooner or 
later to go wrong. 


Chronological Table of Public General Acts iv, force. By Pau. Srrick- 
Land. London: William Clowes & Sons, Lim. 1895. 82 pp. (38-)—This 
little book will not, and is not intended to, supersede the chronological table 
prefixed to the Index to the Statutes, but it will be found useful to the 
practitioner for many purposes. 


Negligence in Law, being the Second Edition of Principles of the Law of 
Negligence. Re-arranged and re-written by Tuomas Beven. Two Vols. 
London; Stevens & Haynes, 1895. La. 8vo. cxci, x and 1779 pp. 
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Ruling Cases. Arranged, annotated and edited by R. Campsety. With 
American Notes by Irving Browne. Vol. V, Bill of Sale—Conflict of 
Laws. London: Stevens & Sons, Lim. Boston, U.S.A.: Boston Book 
Company. 1895. La. 8vo. xxxi and 975 pp. (258.) 

A Treatise on the construction of the Statute of Frauds. By CavsTEn 
Browne. Fifth Edition by James A. Baixey, jr., with the co-operation of 
the Author. Boston, Mass.: Little, Brown & Co. 1895. La. 8vo. exxv 
and 687 pp. 

Law of Naturalization in the United States of America and of other 
Countries. By Prentiss Wesster. Boston, Mass.: Little, Brown & Co. 
1895. La. 8vo. xx and 403 pp. 

A Digest of Anglo-Muhammadan Law. By Sir R. K. Wixson, Bart. 
Loudon: W. Thacker & Co. Calcutta: Thacker, Spink & Co. 1895. 8vo. 
xxxii and 500 pp. 

The Law of Parent and Child, Guardian and Ward. By R. Strorry 
Deans. London: Reeves & Turner. 1895. 8vo. xvi and 166 pp. 





The Editor cannot undertake the return or safe custody of MSS. 
sent to him without previous communication. 











